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NOTES. 


Tue Trenton True American is re- 
sponsible for the following note of de- 
cision of the Supreme Court at the last 
term : 

Among the decisions filed in the Su- 
preme Court is one by Chief Justice 
Beasley, in the case of Conover v. 
Doughty, in which the constitutionality 
of the supplement to the act for the 
preservation of fish, of April 5th, 1878, 
was questioned. The first section pro- 
vides that it shall not be lawful to put, 
place or haul any gill or other net or 
nets in any waters of this State or in 
the tide waters of Atlantie county, be- 
tween May 15 and July 15. The see- 
ond section provides that it shall not 
be lawful to fish with nets in Atlantic 
or Burlington counties between June 
Ist and September Ist. Nothing in 
the act prevents fishing above tide- 
water or the catching of moss bunkers. 
The question was whether the act was 
unconstitutional on account of its pro- 
viding different times for catching fish 
in different counties—whether it was a 
general law containing provisions of a 
private, local or special character. Ob- 
jection was also made to the form of 
the pleadings and the manner of the 
entering of the judgment by the Jus- 


25 





tice. The action was tried before E. 
B. Riley, Justice of the Peace of At 
lantie county, who fined the defendant 
$20 and costs and committed him to 
jail in default. It was held by the 
Jhief Justice that the act was consti- 
tutional, but that the judgment must 
be set aside on account of irregularity 
of the Justice’s proceedings. 

In United States for the use of Wil- 
son v. Ames, Adm’x, et als... Wash. 
Law Rep., it is held by the Supreme 
Court of the District of Columbia, that 
money collected by an executor or or- 
iginal administrator, unless at least it 
has been specially set aside and specifi- 
cally designated as the assets of the 
deceased, is administered assets, for 
which the original administrator is to 
account directly to the creditors, lega- 
tees or distributees of the deceased 
and not to the administrator de bonis 
The court referred to their de- 
cision in Wilson v. Arrick as conclu- 
sive upon the question. The subject 
is discussed and the same conclusion 
is reached in Carrick v. Carrick, 8 C. 
EK. Gr. 364. 


070. 


Pattison vy. Syracuse Nat. Bank, 
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referred to in the June number of the 
JouRNAL, in a note on page 164 in regard 


e ° ° ~ ° | 
to special deposits in National banks, | 


Weekly Di- | 


is reported in 10 N. Y. 
gest, 57. 


In Dave nport v. 
1880. 


is 


Court Mareh 10 
Central Law 427. it held 


that where a chattel mortgage provides 


of Indiana. 
Journal 


that the mortgagor may retain posses 
d 
use the same, and it is apparent from 
the 


only reasonable use the mortgagor can 


sion of the mortgaged property san 


the nature of the property that 


make of it is to sell it. such mortgage | 


is void on its face as to the other ered- 
of the But 


permission applies only to a portion oO 


itors mortgagor. if sueh 


‘ 


crs 
> 
t 


we 


the mortgaged property, the mort 
will be valid as to the portion not so 
affected. Any arrangement express o} 
implied by which the mortgagee allows 
the mortgagor to continne to sell the 
goods at retail for his own benefit will 
the 
judgment creditors of the mortgagor. 
Citing Mobley v. Letts, 61 Ind. 
Lonesdorf, 31 Mo. 451: 
Burnett v. Fargns, 51 Pl. 352: State 
In Miller Paneoast 
and Shreve, 5 Duteh. 


gested that the mortgagor may be 


render mortgage invalid against 


Voorhis vy. 


ads. 


250. it 


Vv. Tasker, 
is sng- 
re- 
garded as theagent of the mortgagee 
to the the 


money, but decide 


and receive 


sell goods 


the ease does not 
this point, and it has been held in Eng- 
to 


stock 


land in a ease we cannot now refer 
that chattel 


and fixtures conld not be construed to 


a mortgage upon 
include stock in trade, because a mort- 
gage on this would be almost impossi- 
ble. 


validity of such mortgages is taken in 


The same view in regard to the 


Robinson v. Elliott, United States Sn- | 


preme Court, 1875. 


FPoulke. Supreme | 


11;| 
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| In MeDonald vy. Dixon, 10 N.Y. 
| Weekly Digest 71, held that although a 
debtor may have pledged with bis cred- 
itor property exempt by law from execu- 
|tion. such property eannot be taken 
iby the ereditor under an execution, 
not connected with the pledge nor 
issued to enforee it. 

Tue decision of the Supreme Court 
New York iD Ackerman Vv Tliin- 
sicker, 10 N. Y. Weekly Digest 69, 
seems to be at variance with the rule 
Ward v. 
regard to 
The 


eases agree in bolding that the len of 


of 


declared in New Jersey in 
Cooke. 10 Cc. I. Gr. 93. 


future advances, 


in 
mortgages for 
a mortgage to seenre future advances 
which the mortgagee is not compelled 
but 


to make, 


option, attaches only as the advances 


may make or not at his 


are netnally made; but in New Jersey 
it is held that the mortgage is good as 
to all advances made before actual no- 
tice of a subsequent encumbrance, while 
in this case in New York the Supreme 
Court hold thai the mortgage is of no 
avul against a subsequent judgment 
creditor to seeure advances made after 
the docketing of his judgment. The 
docketing of the judgment the court 
to the mort- 
It 


to 


say is constructive notice 
gagee as to subsequent advances. 
the 


seareh the reeords for intermediate in- 


is “necessary for mortgagee 
cumbrances before making each fresh 
The Court 


that these rulings, of course, do not 


advance. ” add, however, 
apply to the case of a mortgagee who 
is bound to make the future advances. 
Ward v. Cooke was ap- 
proved in Kline v MeGuckin, 9 C. E. 
Gr. 411, 417. 


The rule in 


We are indebted to Mr. Samuel 
{ . + 
Loekwood, of Freehold, N. J.,. the See- 
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retary of the N. J. State Microscopical 
Society, for the article in this issue on 
Microscopical Experts in Writing,which 
may give the members of the Bar im- 
portant information which they cannot 
readily find elsewhere. 

An interesting question was dlecided 
in Stephens v. Howard's Hueenutor, 5 
Stew. 244. The 
two girls who sued by their next friend 


complainants were 


to ask that the principal of a legacy, 
left to them by the will of their grand 
mother, might be applied to their edu 
cation and maintenance, notwithstand 
ing that by the terms of the will it was 
not payable until they reached the age of 
twenty-one. ‘Their share of her estate 
was $4,700. They had no other prop 


dead ; 


father was living, bat had lost money 


erty; their mother was then 


and was unable to support them. Both 


daughters were at scheol when their 


father met with his losses and desired 


to obtain the principal of the legacies 


so that they might be educated for 


teachers. The legcacies were vested, 
but by the express terms of the will 
not entitled to re 


the legatees were 


ceive the principal until they reached 
The question 
Vice-Chancellor 


*Has 


the age of twenty-one. 
court, the 
ot 


court power to direct. the 


before the 
the 
of 


tmue 


said, was one power 
payment 


the 


Lriscussing the 


these legacies in advance of 
the 
authorities upon this question the Vice 
Chaneellor cited, Matter of 
4 Jobns. Ch. 100; Greenwell vy. 


well, 5 Ves. 195: Chambers v. Goildwin, 


wili ? 


fixed by 
Bost wick, 


Green- 


11 Ves. 1; Ex parte Chambers, 1 Russ. 
and Myl 577; 2 Perry on ‘Trusts, 618 
and 615; Stretch v. Watkins, 1 Madd. 
145 ; Evans v. Massey, 1 You. and J. 
196 ; 2 Leadg. Cas. in Kq., (4th Am. 
Kd.) 716 Marg. ; Tompkins v. ‘Tomp- 


kins’ Ex’r, 3 C, E. Gr. 303. “The ad- 
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| judications,” he said, “seem to me to 


‘settle the principle of jurisdiction.” 
|They decide that the court has power 


ito break in upon income directed to be 
haccumulated and this power “‘is quite 
sufficient to enable it to deal with the 
whole fund and make such disposition 
of it as may seem to it to be wisest and 
best.” 

The anthority of the court, he said, 
must be considered established, but it 
should be exercised sparingly and with 
the utmost caution, because it may be 
made the instrument of great wrong 
to the 


only 


infants. Sneh orders should 


be made npon a reference and 


upon satisfactory proof. A reference 
was, therefore, ordered in this case to 
determine whether the infants had the 
capacity of learning to become teach- 
ers, and whether the father was really 
unable to pay for their education. 
There is an article in the Washing- 
ton Law Reporter, of June 14, 1880, 
p. d71, upon the practice in the Dis- 
trict of Colnmbia, of selling the lands 
of infants for their support and mainte- 
nance by order of the Orphans’ Court 
approved by the Court of Chancery. 
This practice is based upon an early 
statute of Maryland and the article in 
discussing the question whether such 
la practice was legal in the District, 
says that if wes considered in Mary- 





land that the power arose entirely out 
lof the statute and that no such power 
| was exercised by the English Court of 
/Chancery. He referred to the opinion 
of Chancellor Bland in Williams case, 
3 186, the 


Chancellor said: “It has rarely occur- 


Bland where, however, 
red that the court has broken in upon 
the capital of even his, (the imfant’s) 
personal estate for the mere purpose 
has fre- 


of maintenance, though it 


quently done so for his edueation and 





putting him out in life.” 





196 


In Stigers v. Brent, Maryland Court 
of Appeals, 10 Cent. L. J. 473, it is 
held that the fact of the lunacy of the 
defendant is not of itself sufficient 
ground for setting aside a judgment at 
A lunatic may be sued at law 
for debts contracted when 


law. 
he was of 
sound mind, and the Jaw which so ten 
derly protects infants and married 
women has provided no machinery for 
the but 


them to the merey of attorneys. 


leaves 
In 


the case before the conrt the summons 


defense of lunatics, 


was returned duly served ; appearance 
was entered by two attorneys and they 
There 
was no suggestion of bad faith or that 


afterward confessed judgment. 


the debt was not justly due, nor any 
equitable ground for the interference 
of the court. In this respect the case 
differed from Brunson v. Ferguson in 
the Court of Chancery of N. J., 2 N. J. 
L. J. 121, where the claim 


against the lunatic as a surety and the 


was made 
judgments were entered by default and 
the Court of Chancery interfered on 
equitable grounds, the 
ground that judgment against a luna- 


and not on 


tic was void. 


Tue failure of the First National 
Bank, of Newark, has brought distinctly 
before the public the laws of the Unit- 
ed States for the protection of National 


Banks. 


Failures of these banks have 
so rarely occurred that shareholders 
thought little of the danger they in- 
curred from the possibility of frand- 
the sudden 


of 


ulent management, and 
revelation of the 
the embezzlement has been 
committed startled the 
community and caused intense excite- 


great extent 
that 
in this case 
ment. The safeguards provided by 
the law, carelessly applied, have led to 
false security and have afforded means 


for greater depreciations by an officer 
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whose accounts had received the attest 
of some of the directors and the ap- 
proval of the National Bank examiners. 

The bank was closed June 10, 1880, 
and Mr. MeGruder, a skilful bank ex- 
aminer, was sent on immediately by 
the Comptroller of the Currency and 
took possession of the books of the 
bank. On the following Monday Mr. 
Garret A. Hobart, of Patterson, was 
appointed Receiver and entered upon 
A. 
had sailed for 
It 


that he had been en- 


his duties without delay. James 
Hedden, the Cashier, 
Kurope on June 5th. was found, 
on examination, 
gaged for several years past in em- 
bezzling the funds of the bank and that 
the deficiency is now nearly $400,000. 

Indictments were found against bim 
by the United States Grand Jary on 
June 16, and on the 19th Mr. George 
M. Keasbey, the assistant District Ar- 
torney, sailed for Europe at the re- 
quest of the directors of the Bank, to 
make arrangements with the police au- 
thorities of England and the Continent 
for the capture and return of Hedden. 

The Receiver, on June 19, instituted 
proceedings in attachment against 
Hedden in the U. S. District Court 
andthe U. S. Marshal made a levy 
upon real and personal estate. 

The liability of shareholders is defin- 
ed in See. 5151 of the Revised Statutes. 
They are individually liable equally and 
ratably, and not one for another, for all 
contracts, debts and engagements of 
the bank to the extent of the amount 
of their stock therein, at the par value 
thereof in addition to the 


vested in such shares. Persons hold- 


amount in- 


ing stock as executors, administrators, 
guardians and trustees, are not person- 
ally subject to liability as stockholders, 
but the estates and funds in their hands 
are liable to the same extent as the 


testator or persons interested would 
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be if living and competent to act. 
directors of a National 


The 
Jank per- 
sonally liable to an indefinite amount 
in case they violate or 


are 


knowingly per- 
mit any of the officers, agents or ser- 
vants of the association to violate any 
of the provisions of title LXITI of the 
Revised Statute, rele ting to the wind- 
ing up and dissolutions of National 
banking associations. 

The absolute protection of bill hold- 
ers by the security deposited in the 
the National 
act has prevented the widespread aiarm 
and distress 


Treasury under banks 


which would have been 
created by the failure of the bank to 
pay its notes. As it is 


looks in his pocket to see whether he 


no one even 
has any of the bills of the broken bank. 
The amount of the bonds in the Treas- 
ury is greater than that of the notes 
in circulation, and they are all sure of 
speedy redemption. 


THE COURT OF LAST RESORT IN 
NEW JERSEY. 





Referring to an article in the May 
number of the Journan containing | 
some suggestions as to the proper con- | 
stitution of a Court of Appeals, it is | 
to why 
counsel are not satisfied with the pres- 


easy perceive suitors an 
ent organization and practice of our 


eourt of last resort. 


) 
| 
| 
| 


In the first place the court is too) 
large and the responsibility so much | 


divided as to bear with a very light | 


| 
In the second place its constitution | 


What 


element” is a standing weakness. 


weight on individual memibers. 


is vicious. is entied the ‘“lvy | 
No 
other State in the Union has sneh an | 
Its re- 
tention in ours is indefensible. Expe- 
it. Of the two doz- 


en—twore or less—judges ‘especially 


element in its judicial system. 


rience condemns 


1 | 
ire 
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appointed” to that court since 1844 
how many have proven themselves to 
be fitted, either by general edueation, 
culture and experience, or by intelleet- 
nal strength, or by all combined, thor- 
onghly to examine and analyze a com- 
fact ? 


What sort of a eourt could it have been 


plicated question of law and 


for these thirty-five years past if com- 
posed wholly of the “lay element ?” 
Again, another vice in its constita- 
tion is found in the necessity for judges 
on the same beneh sitting in review of 
each other's decisions. To-day judges 
A. B. and C. sit in review of the jndg- 
EK. to- 


and Ff. sit in re- 


ment of judges D. and and 
morrow judges Cc. BD: 
view of the judgment of judges A. and 
B., and the third day judges D., E. 
und EF. sit in review of the judgement of 


judges A., B. and C. 
bat men at last and liable at their best 


Now judges are 


to be swayed, involuntarily perhaps, by 
sympathy, pride and other human pas- 
sions, and shonld not more than other 
men be systematically led into tempta- 
tion. 

Third, the practice of the court does 
not tend to promote careful individual 
examination of the eases brought be- 
fore it for review. The printed books 
at length. 


wre limited to one hour for 


seldom read Jounsel 
argument, 
Relianee is placed on the printed briefs 
which are seen by the opposite side for 


No 


opportunity is given by counsel to re- 


the first time at the argument. 


ply to a ne point. The individual 
members of the eourt are supposed to 
exumine the e:ses privately during the 
But the and 


Supreme Court Justices are busy with 


vacntions. Chancellor 
the labors of their respective courts, 
nnd th 


1 CeLVve 


six judges specially appointed 
no Compensation for any work 
In vacation and cannot be expected to 


neglect their other affairs to stady 





eases for the miserable pittance they | 


receive for attendance at the Court of 


nV ’ 
Errors. 


And if counsel think they can ‘point | 


out an error in a final judgment little 


or no opportunity is given for re- 
argument where opimions are read on 
the last day of the term and judgment 
entered and the record remitted before 
the No that 


have come to consider the court 


next. wonder counsel} 
as i 
litigants “grab-bag. 

Some may say that these words are 
too plain; but the answer is that hon 
leads to improvement. 


est eriticism 


The great cause of the present strength 


of the English Courts aud the excel-| 


lence of their practice is the freedom 
with which their judicial appointments 
been eriticised 


have at all times 


defects in practice pointed oat in the 
several English law journais. 


LAWYER. 


MICROSCOPIC EXPERTS IN 
WRITING. 


| Extract from address of I’r. R. H. Ward, Pres. 
at the Buffalo Meeting of the American Society of 
Microscopists, Aug. 1879. 


The examination of hand-writing, 


wiili a view to dete:mine its anthor- 


ship, its genuineness, its age, and 


whether or not it has been altered from 
its original form and intent, is one of 
the more recent uses of onr microscope, 
and one the importance, reliability and 
frequent applieability of which has but 


recently become known, and is even 


now not generally realized. Perhaps 


this is to be accounted for by the faet 
that 
ment, and tact m the use of the instru- 


skill 


large general experience, judg 


m the manipulation, 
to 


themselves an ade- 


ment, and 


though necessary this particular 


work, are not, in 


quate prepar tion for it. Mach special 


study, and special practice, is required | 


and | 


conspicuous differences of 


| Saine 
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But 


to a person really at home in the study 


important should be attempted. 


of handwriting, both with and without 
the microscope, this instrument fur- 
nishes a ready means for its accurate 
analysis. Those who are governed, 
not by respect for the rights of others, 
but only by the expectation of conse 
effect themselves, 


quences that shall 


eannot learn too soon, or too well, the 
fact that writing can searcely be chang- 
its original exeention, so 


the 


falsification. 


ed, after 
adroitly that miseroscope cannot 
the The of 


the papel when onee marred, by clis- 


detect face 
turbing the position of the fibres, can 
never be restored : and henee, serateh- 


ing and erasure can be reeoenized 
thongh executed with consummate skill 
and not distinguishable by other means. 
to the 


eye, are marked under the lenses by 


Inks wineh are alike unaided 


shade, or 
chem 
le 0k 


them- 


color, ol density, or purity, Or 


al Composition. Lines which 


simple and honest. may show 


selves as retouched, or altered, by the 


or by a different hand or pen or 


! 
ink ; und lines drawn upon new paper 


may look different from those after it 


is old. The microscope does not give 
any direct information as to the pre- 
of but 


caution, if can 


writing if used with 


cise age o, 


sufficient determine 
(not so easy or safe a task as might be 
supposed) the relative age of super 
posed, crossing, or touching limes ; and 
it can generally state positively wheth- 
written before or after 


er lines were 


related erasures, or seratechings, or 
foldings or erumplings of the paper. 
In one important case, my friend Mr. 
Wm K. Hagan, of Troy, who has given 
extensive and very successfal attention 
oO the study of writing, especially imi- 


rm? 


tative writing, and in association with 


before anything useful can be done, or! whom many of my Own investigations 
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in this field during the last dozen years |method, and especially in writing his 
have been carried on, established the|own name or a scarcely less familiar 


date of a doenment by recognizing in | business formula, would pass over the 
e- | 


the paper, fibres which bad only re-|paper most rapidly and promptly. 
cently been used in paper making, and | Again there are certain ear-marks, re- 
which, in connection with corrobora- | sults of habit, which finally become as 
tive proofs fo which they led, demon- | natural as it is to breathe, and which 
strated that the paper was manufactur- | characterize the writing of different 
ed ata later date than that claimed by | individuals. Such are peculiar forms 
the writing upon ib. land styles of letters and of combina- 

T'o diseuss the subject of imitative] tions of letters: methods of beginning 
writing would require the opportuni-|orof ending lines, letters, words or 
ties of a book, and not of a fraction of | sentences : methods and places of shad- 
a lecture ; and many considerations of | ing, or breaking lines, and of dotting, 
recognized inmportanee connected with | crossing, patching or correcting ; hab- 
it are still under investigation and not | its of correcting or not correcting cer- 
sufficiently macuve for publication. A|tain errors or omissions; the use of 
few hints may be given in respect to flourishes, and peculiar ways of eon- 
those points which are well established | necting words or of dissociating sylla- 
and most generally applicable. When bles. In imitative writing these ear- 
a word in a fietitions signature, for in-| marks of another ownership are gen- 
stance, hos been constrneted by tracing | erally copied with ostentatious promi- 
it with pencil-lines over an original) nence, if not with real exaggeration, in 
one, and subsequently inking it over | the capital letters and other prominent 
with a pen, particles of plambago can) parts, but lost sight of in those less 
probably be somewhere detected and | conspicuous places where imitation 
recognized by their position and their|natarally beeomes feeble and the habit 
well-known color and Instre. The me-|of the writer unconsciously asserts 
chanical effect of the point of a pencil itself; and this revelation often be- 
upon and among the fibres of the paper |comes more positive by reason of the 
can also be seen, notwithstanding the |elaborate efforts that are made to sup- 
subseqnent staining of the paper by|press it. Things are overdone from 
the ink. This elumsy method of copy-| fear, which would have been negligent- 
ing carries its own means of detection ;|ly done from habit; not to speak of 
and still if is not more easily reeogniz.; gross blunders proceeding from the 
ed than are methods that are more sub-| same souree. [ once examined a dis- 
tle and seem more dangerous In puted signature from which bad been 
writing copied or imitated originally in| carefully seratehed ont a line, iunra- 
ink, either by tracing it over a copy or|terial and ineonspicuous, which con- 
by drawing it free-hand with a copy to| formed to the habit of another person 
inspect or to remember, the distribu- | interested in the case, but not to the 
tion of ink is pecnliay and suggestive, habit of the ostensible author of the- 
indicating hesitation, from uncertainty, writing. Furthermore the genuine- 
or pauses to look at a copy. or to re- ness of a writing may often be disprov- 
call a style or to decide as to a future led by the very suecess with which it 
course, just af points wheie a person followed its copy ; reproducing its mis- 
writing automatically, by his own | takes, idiosyneracies of the adaptions 
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of its own special surroundings, in| 
which respects it may correspond too | 
accurately with some one genuine sig-| 
nature (in the hands, for instance, of a| 
suspected person) but differ unques- | 
tionably from the ordinary habit of the | 
Modifications of style | 


| 
by disease, as paralysis, may sang 


reputed author. 


similarly decisive discrepancies or co- 
| 


incidences. All these investigations in 


| 
' 
respect to writing can be best pursued | 
| 


with the aid of the microscope, wud 
some of them are entirely dependent 
it. For of 
words, a four or three-ineh objective is 


| 
the | 
best adapted ; for special study of the | 


upon general view 


letters 2 14 inch, and for minute in-| 
vestigation of the nature of the lines or | 
character of the inka 4 or 4-10. The 
lenses, except the last, shoula be of | 
the largest angles ordinarily made, and | 
all should be of flat field, and of the | 
The 


scope stund should have a lerge, flat 


best possible definition. micro- | 


stage ; though if is generally preferable 
to use a small, portable stand which | 
can be moved freely over the paper and 
focussed upon 1f at any point without 


the use of a stage. For this parpose 


I s metimes use a tank-mier IscOpe, | 


but more frequently «a pocket-micro 
scope with its tube prolonged through 
the stage by ad ipters, so that it foeus- 
Even 


ses directly upon the table. sO 


. r 9 } 
large ani instrument as Zentmaver's| 


histological may be so used to advan- | 
tase, though a lighter form and smaller 
and suffi 


A 


is sufficient for | 


size is far more convenient 


cently steady for this) work. ine- 
dium sized bull s-eye 
of illumination ; and good 
if 


ipstible with, the employment 


the purpose 


judgment is more than, 
not 
of 


elaborate ipparatus, 


lmportant 
Meco 


an ostentations and unnecess rily | 


To illustrate the application of the} 


microscope to the critical study of! 


imitted to have written 
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writing in cases of practical import- 
ance, and its dependence for much of 
its value on the appreciative compari- 
son of related facts, I will deseribe a 
single and very simple case of altered 


A 


certain note, admitted to be genuine 


writing occuring many years ago. 


and properly signed, and upon which a 
considerable amount of money and a 
far greater value of character depend- 
ed, bore date of the sixteenth of a cer- 
tain month. The number of the year 
was printed on the blank except a sin- 
ele figure 1, which was filléd in with 
writing ink; there was also a figure 1 
written below in the body of the note. 
The Jast 
smoothly written, of such size and col- 


named 1 was ligitly and 
or and style, as might well have been 
written at the same time and by the 
same as the rest of the note. 
But the figures 16 and 1 of the date, 


were written clumsily, twice as large 


person 


us the other, with a pen of different 
properties and with ink of different 
color and density. This peculiarity of 
these three digits was well explained 
by the elaim, supported by the most 
plausible circumstantial evidence, that 
the had left blank at the 


date been 


'time of drawing up the vote, and had 


been filled in at the time at which it 


was subsequently signed, and with 


‘writing materials whose character suf- 


of 


One person who was large- 


ficiently accounted for the nature 


the figures. 


ily interested in the note baving been 


signed earlier than the date upon its 


face, and who well knew whether or 
not it was originally dated upon that 
day, asserted that its original date was 
several days earlier than that, though 
he did not fix it upon any one particu- 
lar Another person, who was ad- 
the date, 


had enjoyed unlimited opportunities 


lay. 
who 


for changing it if he d-sired, and was 
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largely interested in its bearing a date 
not earlier than its ostensible one, 
asserted that that was its original and 
only date. At first sight, and still 
more after much patient study, it seem- 
ed hopeless to expect a solution of the 
case through the microscope or by any 
other means. The tracks of crime, if 
present, were never more carefully cov- 
ered. The disputed figures were bold 
abd strongly characterized. They show- 
ed no attempt to make them look like 
the rest of the writing, and therefore 
suffered nothing from 
it ; 
character was satisfactorily accounted 


failure to 
well-marked 


ac- 


complish and their 


for. The surface of the paper was 
microscopically perfect, and had not 
been tampered with for purposes of 
erasure. Nowhere did a line crop out 
into view like those of the rest of the 
writing ; and if any such existed be- 
neath the visible figures it was doubt- 
less pale and thin and little likely to 
be perceptible, even to the microscope, 
through the heavy coating of thick and 
muddy ink which covered and conceal- 
ed it. At last by one peculiar illumi- 


nation, light being diffused rather 


faintly over the top of the paper and 
at the same time condensed strongly 


UNITED STATES 


DISTRICT OF 


REMOVAL OF CAUSE. 


Margaret Ruckman, by her next Friend, Sam- 
uel M. Hopping, v Elisha Ruckman, et al. 
When the real controversy in asuit is between 
citizens of different States, these parties are 
entitled to have the cause removed to the 
United States Court under the 2d clause of 
the 2d Section of the act of 1875, although 


26 
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upon the lower surface, there came 
into view an appearance which was lost 
by the least change of illumination, but 
could be restored again by careful ar- 
Blended with 


each of the three disputed figures, 


rangement of the light. 


though not equally distinct in all, was 
avery peculiar wedge-shaped or tri- 
angular figure, broad and flat at the 
top and sharp at the bottom, and ex- 
actly such in size and position as would 
accord well with the rest of the writ- 
ing, and with the other figure 1 in the 
body of the note; but the latter 1 was 
broad and square at the bottom, and 
thus strikingly unlike the wedge-shap- 
Comparison of a large 


‘numbers of papers known to have been 





ed figures, 


“written by the same author showed 
that the unusually triangular 1, was 
habe characteristic style, and that the 
unaltered and not triangular 1 in the 
note, known to be his writing, was not 
his usual habit but a rare and, as it 
proved in this case, a puzzling eccen- 
tricity. It was evident that the date 
had been first written 11, and that the 
16 had been subsequently written over 
it; and that the 1 of the year, though 
the right figure, had been similarly 





enlarged to make it look like the rest. 


CIRCUIT COURT. 
NEW JERSEY. 


there may be other persons in the suit who 
are citizens of the same State with a person 
or persons on the opposite side. 
The jurisdiction of the United States Courts 
cannot be defeated by joining unnecessary 
If all the defendants who are 
actual parties to the controversy in the suit 
join in the petition, it seems that the cause 
may be removed under the first clause of 


parties. 
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the second section of the act of 1875, which 

provides that one of the parties shall peti- 

tion for the removal. 

If the cause is removable the court will order 
it to be removed although the real grounds 
for removal are not stated in the petition. 
On motion to remand. 

Mr, Robert Allen, Jr., for petition- 
ers. 

Mr. Jacob Weart for complainant. 

Nrxon, D. J.: The suit is brought 
by Margaret Ruckman, wife of one 
Elisha Ruckman, a citizen of the State 
of New York, by her next friend, Sam- 
uel M. Hopping, a citizen of the State 
of New Jersey, against Elisha Ruck- 
man, a citizen of the State of New York 
and John F. Boylan and James H.- 
Marley, citizens of the State of New 
Jersey. 

The case differs from the suit by the 
same complainant against the Palisades 
Land Co. et al. which I have just con- 
sidered (3 N. J. Law Journat 135) 
the fact that one of the de- 
who petitions for 


from 
fendants, (Boylan) 
the removal, is a citizen of a different 
State from that of the complainant and 
seems to be “actually interested” in a 
controversy, which is wholly between 
bim and her and which can be “fully 
determined as between them.” 

The bill sets up, in substance, that 
the complainant is the wife of the de- 
fendant Ruckman—now living in a 
state of separation from him; that he 
was a man of large wealth and began 
in the year 1877 to make settlements of 
his estate npon her, by placing loans in 
her name and having bonds and mort- 
gages made to her and having other 
bonds and mortgages assigned to her 
to hold as her separate estate ; that in 
the month of September, 1878, he 
loaned to the defendant, James H. 
Marley, $5,000, with the promise to 
complainant that the bond and mort- 
gage, to be given by Marley as secur- 
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ity for the loan, should be made di- 
rectly to her as part of said settlement ; 
that the bond and mortgage were, in 
fact, executed by Marley and wife to 
John F. Boylan, who shortly after- 
wards, in pursuance of an understand- 
ing and agreement with ber husband, 
signed, sealed and acknowledged an 
assiznment of the same to the com- 
plainant whereby the title to the mort- 
gage became vested in her ; that after- 
wards, on demand, he refused to sur- 
render the papers to her, claiming 
ownership in himself by purchase for 
valuable consideration from Elisha 
Ruckman, which, she charges, is a 
mere contrivance between the defend- 
ant, Boylan and her husband, to de- 
prive her of the benefit of the gift. 

The prayers of the bill are: 1. That 
the defendant, Elisha Ruckman, may 
be decreed to pass over to the com- 
plainant the bond and mortgage, if the 
same are in his possession or under his 
control. 2. That the defendant, John 
F. Boylan, may be decreed to deliver 
up to complainant the bond, mortgage 
and assignment thereof, if the same 
continue in his possession or under his 
control. 3. That if the assignment, 
heretofore made by the said Boylan to 
the complainant, has been destroyed, 
he may be decreed to execute and sur- 
render to ber a second assignment, so 
as fully to vest the legal title in her. 
4. That as between the complainant 
and defendant, Elisha Ruckman and 
John F. Boylan, and every person who 
has obtained a secret interest in the 
bond and mortgage, a decree may be 
made vesting the title and the debt 
secured by the same in the couiplain- 
ant: and 5, That it may be decreed in 
what sum the said Marley was indebt- 
ed to the complainant upon said bond 
and mortgage, and that he may be pro- 
tected by a decree from all loss on the 





THE NEW JERSEY LAW JOURNAL. 


payment of the mortgage debt to the 
complainant. 

The answer of Boylan admits the 
due execution of the bond and mort- 
gage to him by Marley and wife, and 
states that he had no interest in the 
transaction at that time as Ruckman 
furnished the money for the loan ; that 
he understood, either from his father 
or Ruckman, that the object in taking 
the mortgage in his name was to avoid 
any liability to attachment of the debt 
by one Burgholtz, a judgment creditor 
of Ruckman ; that at the request of 
Ruckman he executed and delivered to 
him about the same time an assign- 
ment of the bond and mortgage to the 
complainant ; that Ruckman held them 
until February or March, 1879, when 
he proposed to return to him the as- 
signment of said bond and mortgage, 
cancelled and destroyed, and to rede- 
liver to him the bond and mortgage in 
consideration that he (Boylan) should 
give to him his promissory notes for 
the said sam of $5,000, bearing even 
date with the bond and mortgage and 
payable in one year; that regarding 
the bond and mortgage as a good in- 
vestment, he accepted the offer, deliv- 
ered his notes in good faith and took 
the papers into his possession as his own 
property, and that he still holds the 
same. 

It thus appears that the subject mat- 
ter of the suit is the ownership of the 
bond and mortgage, which is claimed 
by the complainant on the one hand 
and by Boylan on the other. They are 
citizens of different States. The plead- 


ings reveal a controversy in the suit, 
“wholly between them,’’ and which can 
be “fully determined as between them” 
and in which the petitioner, Boylan, 
“has an actual interest.” 

These facts bring it within the sec- 
ond clause of the 2d section of the act 
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of 1875, unless it ceases to be a suit 
between citizens of different states, be- 
cause there happens to be other de- 
fendants in the cause, one of whom is 
a citizen of the same State with the 


| complainant. 


This question may still be regarded 
as an open one although the tendency 
of judicial opinion is in favor of the 
jurisdiction of the courts of the United 
States in such a case. The Congress, 
in its last legislation on the subject, 
adopted, substantially, the language of 
the 11th section of the III Article of 
the Constitution and thus seemed to 
design to confer upon the Circuit Court 
all the jurisdiction which the Constitu- 
tion warranted. I had occasion to ex- 
amine the question, with some care, in 
a recent case, and I came to the con- 
clusion that when the real controversy 
in a suit was between citizens of dif- 
ferent States, these parties were en- 
titled to have the cause adjudicated by 
the courts of the United States, al- 
though there might be other persons 
in the suit who were citizens of the 
same state with a person or persons on 
the opposite side. Bank of Dover v. 
Dodge, Meigs, et al.; * * * Int. Rev. 
Rec. 304. 

To the same effect was the opinion 
of Judge Dummond in Osgood v. The 
Railroad Company, 6 Biss. 339, in 
which he says: “If the whole suit is 
removed because of the principal con- 
troversy between citizens of different 
States, and in order fully to determine 
that as between them, if other contro- 
versies between citizens of the same 
State arise in the suit, there is no ob- 
jection to the Federal Court taking 
jurisdiction of the latter. It is a mat- 
ter of common practice to do this in 
the settlement of legal and equitable 
rights. Having control and jurisdic- 
tion of the principal, the incidents go 
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with it.” And see Taylor v. Rockafel- 
ler, 18 Am. Law Reg. (N. 8.) 309. 

of the case, 
which, perhaps, will sustain the re- 


There is another view 
moval. The petitioners are Ruckman 
and Boylan. 


ant is the mortgagee, Marley, and he 


The only other defend- 


ean hardly be regarded as a necessary 
party to the suit. He certainly has no 
interest in the controversy between 
the other parties. The object in bring- 
ing him in was to obtain an order re- 
straining him from paying the mort- 
gage debt to any one until the ques- 
tion 
Such injunction was obtained upon 
filing the bill. 


and in regard to him the only decree 


of ownership was determined. 


He has not answered, 


asked for, is, that he may be protected 
by the court in the event of his paying 
the bond and mortgage to the com- 
plainant. It is of no importance to 
him whether the final decree shall de- 
clare the complainant or Mr. Boylan to 
be the owner. He has the money to 
pay only once, and he will be entitled 
to the surrender and cancellation of the 
mortgage when that payment is made. 

It is a well settled principle that the 
jurisdiction of the courts of the United 
States cannot be defeated in cases of 
this sort, by joining unnecessary par- 
ties ; Wormly v. Wormly, 8 Wheat. 421; 
In Mor et al. v. Davis, 18 How. 569, 
the Supreme Court say “that formal 
parties or nominal parties, or parties 
without interest, united with the real 
parties to the litigation cannot oust the 
Federal Courts of jurisdiction if the 
citizenship or character of the real par- 
ties be such as to confer it within the 
11th section of the Judiciary act. 

If then, as here, all the defendants, 
who are actual parties to the contro- 
versy in the suit, join in the petition, 
may not the removal take place under 
the first clause of the section, in which 
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the conditions of removal are, that the 
suit shall embrace a controversy be- 
tween citizens of different States and 
one or other of the parties shall peti- 
tion for the removal ? 

The suggestion was made in the ar- 
gument that as the petition for re- 
moval alleged as authority for the same 
one of the grounds statéd in the first 
clause of the 2d section of the act, if 
the court found upon inquiry that the 
cause did not fall within these provis- 
ions, it should be remanded without 
looking further and ascertaining wheth- 
the 
ground on which the removal could be 


er record disclosed any other 
based. 

I do not so understand the law. The 
question in this court is, not whether 
the counsel for the petitioner compre- 
hends and assigns the true reasons for 
the removal, but whether the 


which the 


whole 
record reveals a case over 
court has jurisdiction. No matter how 
irregularly the petition brings up the 
suit, when it is here the only question 
is whether it involves a controversy 
properly within the jurisdiction of the 
If it does 


because a mistake was made 


court. it will not be re- 
manded 
by the counsel of the petitioners in 
the 


which prove to be untenable. 


removal 
Such is 
a fair construction of the provisions of 
the 5th Section of the act, and such I 
understand was held to be the law by 
Judge Drummond in Osgood v. The 
Railway Co., 6 Biss. 336. 


The motion to remand is denied. 


assignin grounds for 


ELECTION OF ISSUES—REMOVAL 


R. R. Co. 

On petition to remove cause from 
N. J. Supreme Court. 

Before August 6, 1879, plaintiff had 
filed three replications to three pleas. 


Petrie v. Penn. 
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August 6, before issue, plaintiff gave 
notice of trial at September term in 
Hndson County. August 29 the Su- 
preme Court judge ordered that plain- 
tiff make election as to issues. The 
case was noticed for December Term. 
December 2, a petition for removal 
was presented by defendant ; the judge 
make the order and tried 
This petition, verifying 


declined to 
the 
these facts, asks advice as to course 


cause. 


to be pursued. 
Nixon, J., said no advice or order is 
necessary ; the case will go on if prop- 
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He remarked upon the 
general inattention of counsel to the 
provisions of the act of 1875. This 
act, he said, goes to the full length ; 


erly removed. 


since that act the orderly way is to 
find out whether a canse is removable ; 
file the papers and go on, leaving the 
other party to apply to remand. The 
“ase comes itself—no order is neces- 
sary. Ifthe State judge feels that it 
is not removable he goes on; but an 
application may be made to the Fed- 
eral Court and then, if the cause is re- 
movable, it will be removed. 


NEW JERSEY SUPREME COURT. 


ABSTRACTS OF DECISIONS. 


[We are indebted to the Trenton True 
American for the following abstracts of the 
decisions of the Supreme Court at the last 
term :] 


The State v. Moore. On error. 
An indictment for embezzlement was 
found against the defendant at the 
December (1879) term of the Middle- 
sex County Courts, and at the trial the 
court permitted the State to show acts 
By the 113 
Act, 


no prosecution, except in capital cases, 


done within five years. 
See. of the Criminal Procedure 


could be had unless the indictment was 
found within two years from the time 
of committing the offence. The act of 
March 14, 1879, authorized the chang- 
ing of the time to five years. The 
the admission of the testimony relating 
to acts beyond two years. The objec- 
tion was overruled and the testimony 
admitted. The case was brought up 
on error and it is claimed that the act 





essary. 


this kind are retrospective and not ex 
post facto; that the Legislature has 
power to revise and amend the practice 
The 
act pertains to the remedy and not the 


of procedure in criminal cases. 
punishment. The present prosecution 
may be under the new law. The ruling 
The 


Opinion by 


of the court below was correct. 
conviction is sustained. 
Beasley, C. J. 

Justice Seudder announced _ that, 
owing to the illness of Justice Depue, 
the Justices who sat in the main branch 
at the last term had had no conference. 
As soon as they had had one, opinions in 
exses heard before them would b- filed. 

The State v. Freeholders of Ber- 


gen County. The defendants were 


|indicted for wilful neglect in the non- 
counsel for the defendant objected to | repur of a bridge. 


The question was 
whether an in ‘ictment will lie against 


The Free- 


Freeholders in such a ease. 


holders in this ease had decided the road 
(on which the bridge stood to be unnee- 


This they had no night to do. 


. . . | ’ . 
referred to extending the time is an/ That question belongs to another tri- 


ex post facto law. Held, That laws of 


} 
bunal. 


In this case it is shown that 
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the Freeholders, exceeding their dis- 
cretionary powers, wilfully refused to 
discharge their duty. The bridge act 
makes the maintenance of bridges by 
the Freeholders compulsory, not op- 
tional. The indictment was well found, 
and the conviction is sustained. Opin- 
ion by Van Syckel, J. 

Dime Savings Institution vy. May- 
or of Hoboken. On demurrer and 
motions to strike out pleas. Demurrer 
sustained. Several pleas stricken out. 
Others sustained. Opinion by Dix- 
on, J. 

French y. Butts. Matter of prac- 
tice in Justices’ and Common Pleas 
Courts. The state of demand alleged 
a guaranty by the defendant as the 
ground of action. The proof on trial 
was that there was a direct contract. 
The plaintiff refused the guarantee, 
and gave credit to the defendant him 
self. A nonsuit was accordingly mov 
ed on account of the variance between 
the state of demand and the evidence. 
This was refused, and judgment was 
given for the plaintiff. On appeal to 
the Pleas, the same facts appearing, no 
motion of nonsuit was made, nor ad- 
vantage taken of the variance between 
the demand and the proof. The jadg- 
ment was affirmed, and the case brought 
up by certioruri. Held, That the fail- 
ure to take advantage of the variance 
at the Common Pleas, by direct mo- 
tion of nonsuit, must held as 


be a] 





waiver of the objection, und the judg- 
ment is affirmed. Opinion by Reed, J. | 

Singer Manufacturing Company 
v. City of Elizabeth. Mutual Ben- | 
efit Life Ins. Company v. City of| 
Elizabeth. Hopper vy. City of Eliz-| 
abeth. In these cases it was held 
that the defences to suits on bonds of 


the ci y were bad, and judgments nre | chase 
Exhaustive opinions | monumental bounds prevails over the 


for the plaintiffs. 
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that the misapplication of the money 
borrowed by a city cannot affect the 
lender auless he knows that it is to be 
misapplied, and of such knowledge 
there was no proof. A lender has the 
right, in dealing such public 
agents, to rely upon their statements 
that the legal preliminaries to a loan 
have been complied with, and need in- 
The loans in these 
cases ultra Where 
there is a loan to satisfy a burthen rest- 
ing upon a city, the legislature may 
legalize the loan to discharge such 
debt. Defences in such cases must be 
constructed on more solid material 
than appears in these cases. 

Jones v. Swayze. Case certified. 
The plaintiff endorsed a note, and to 
secure him the maker of the note gave 
him a chattel mortgage. It was never 
delivered to him personally, but was 
made out and filed by a third party 
without his knowledge. Afterwards, 
the mortgagor gave a second mortgage 
on the same property, the holder of 
which foreclosed and took the property. 
The question was which mortgage had 
prior right. The priority of the first 
was disputed on the ground that it had 
never been delivered to the mortgagee. 
Held, That its delivery to a third party 
for the mortgagee’s use was sufficient, 
and gave him the right to the property. 
Opinion by Van Syckel, J. 

Smith v. Negbauer. Action on 
breach of covenant of warranty. There 
was a discrepancy between the actual 
quantity of the land and that described 
more or less in the deed. The land 
answered, Lowever, to the monuments, 
and the proof showed that the grantee 
had seen the premises and the monu- 
mental boundaries at the time of pur- 
Leld, That the deseription by 


with 


quire no further. 


were not vires. 


were read by the Chief Justice, holding | indefinite description of quantity in . 
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deed. The judgment, which was for 
the plaintiff below, is reversed. Opin 
ion by Dixon, J. 

State, Ridgway, et al., v. Coun- 
cil of Camden. ‘Che Common Coun- 
cil of Camden by ordinance, authorized 
the Finance Committee to appoint an 
accountant. This method of appoint- 
ment was not Jegal. The of 
Camden requires the Council to ap- 
point all officers by ordinance, except 


charter 


in specified cases, and an accountant is 
The ap- 
Opinion 


not among the exceptions. 
pointment must be vacated. 
by Reed, J. 

English vy. Mayor, etc., of Jer- 
sey City. Demurrer. The plea of 
nil debet is bad, but that of non est 
Jactum is good, Demurrer overruled. 
Opinion by Van Syckel, J. 

Conover vy. Inhabitants of Mid- 
dletown, Monmouth Co. Error to 
Monmouth Cirenit. No error found. 
Opinion by Dixon, J. 

Clarke et al. v. Woodruff, //e/d. 
That a sale of chattels made by a bus- 
band to his wife, without delivery, can- 
not be enforced. Also beld that re- 
plevin for goods thus sold, without 
delivery, will not lie in favor of the 
wife. Opinion by Beasley, C. J. 

Sanford v. McEntee. The action 
below was for assault and false im- 
prisoument. The defence was that the 
defendant is a magistrate, and convict- 
ed the plaintiff on his own view under 
the Vice and Immorality Act, for in- 
toxication. 
plaintiff intoxicated, went home and 


The justice seeing the 


issued process, upon which the arrest 
He 


convicted bim on lis own view. 


anc 
Held, 


That the proceeding was proper, and 


was made. then tried bim 





207 


the magistrate justified. Opinion by 
Beasley, C. J. 

The following among other decisions 
were announced : 

Sussex Co. Mut. Ins. Co. v. War- 


basse. Rule for new trial granted. 


Lehman v. Hawk. Held, That a 
husband is an improper party to a suit 
on a judgment obtained by bis wife in 


another State. Objection must be 
made by misjoinder ; not demurrer. 

Doughty v. Conover. The statute 
regulating fisheries, and making it a 
penal offence to use seines, is general 
and valid. In summary proceedings, if 
any exceptions are provided in the 
statute, the charge must contain nega- 
tive averments showing that the accus- 
ed is not within the exceptions. The 
decision below reversed. 

Binninger y. Crate. 
charged. 

Inhabitants of Union Township 
v. Jediezowske et al. Pleading 
worthless. 

Scott v. Penna. R. R. Co. 
suit. 

Hathaway v. Hathaway. 
trial granted. 

Wilgus v. Huston. 
charged. 

Hetzel v. Swayze. Demurrer over- 
ruled. 

Gardiner v. Hunt. Dewurrer sus- 
tained. 

Southwick v. Parry. 
ads. Dixon. Rule absolute. 

Todd ads. Sangston. 
charged. 

State, Egg Harbor Homestead 
Vineyard, v. tialloway. Certiorari | 
dismissed. 

Dickson y. MeClaren, Overseer of 
Newark. Certiorari dismissed. 


Rule dis- 


Non- 
New 


dis- 


Rule 


Rodgers 


Rule dis- 
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CASES BEFORE THE INFERIOR COURTS. 


DIST. COURT, ELIZABETH. 


LIQUORS AND CIGARS—SALE OF 
BY A CLUB—DUES. 


The Carteret Club of Elizabeth, New Jersey, 
v. Florence. 
[Filed March 26, 1850.) 

An incorporated club, which has not obtained 
a State license to sell liquors, cannot recov- 
er the price of liquors sold to one of its 
members. 

It may recover the price of cigars sold without 

The latter is *‘‘ 

mere fiscal expedient,” and the absence of 


a United States license. a 


it does not make the selling illegal. 
A Club cannot recover dues from a member 

during his suspension from the Club. 

In debt. 

Atwarp, J.: The plaintiff was ineor- 
porated by the Legislature of this State 
in 1873, for soeiml and esthetic pur- 
poses. It has power to make by-laws 
and regulations for the admission, sus- 
pension and expulsion of its members. 
The defendant became a member Au- 
gust 2, 1873. October 11, 1878, he 
was suspended for one year. April 12, 
1879, he was expelled. For the use of 
the members of the Club is a house. 
The monthly dues of each member are 


$2.50; there is also a charge for play- 


ing ecards and for the use of the billiard | 


table. The furnishes li- 


quors and cigars, which are paid for by 


corporation 


tie members as they use the same. 
Cis vction is brought for dues and for 
charges for the above mentioned arti- 
cles 

The Club bas no license to sell liquor 
by the glass, and no United States li- 
ceuse to sel) cigars. 

The defense was that the sale of li- 
quor by the giass was ilegal and the 


plaintiff could not recover. That the 


j 
i 


| plaintiff could not recover for the sale 
| of cigars without a government license. 
That after the defendant was suspend- 
ed he had no privilege of the Club and 
could not be compelled ‘to pay dues. 
From the evidence before the Court 
it appears that the plaintiff owned the 
liquor and sold it to the defendant by 
the glass. Counsel for the plaintiff 
suggested that as the Club furnished 
liquor only for its members, it had a 
right to do so without a license. This 
position cannot be maintained. The 
Club is a corporation, and in law is an 





artificial person, capable of purchasing 
land selling provisions, and the member 
| has no control over the provisions ex- 
| cept as he purchases the same. To hold 
'otherwise would defeat this action, for 
iif the plaintiff has not sold the articles 
/it cannot sue for the same in a court of 
‘law. But there is no question that the 
| transaction of furnishing liquor by the 
plaintiff to the defendant is a sale. It 
is so treated by the rules and regula- 
‘tions of the Club. An 
keeper cannot recover for drinks, and 
the sale of intoxicating liquor without 
‘a license is unlawful, and it is the same 
whetber it be done by a corporation or 


unlicensed inn- 


a natural person. 

The law leaves the parties to an il- 
legal transaction where it finds them: 
it will not actively help either, and he 
who knowingly infringes a_ positive 
provision of the penal code has no just 
ground of complaint if the law whiecb 

he contemns shall refuse to help him 
avoid the consequences of lis own act. 
Ryno v. Darby, 5 C. bh. G. 231; Reeves 
v. Butcher, 2 Vr. 224; Price v. Pollock, 
8 Vr. 44. Applying this principle I am 
‘clearly of the opinion that the plaintiff 
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cannot recover for the drinks sold to 
the defendant. 

The’sale of cigars is not prohibited 
The United States, 
for the purpose of revenue, has im- 


by any State law. 


posed a license on every one selling 
cigars, and for the purpose of collect- 


any selling without a license, but does 
The act 


is not intended in any manner to regu- 


not declare the sale unlawful. 
late the sale of cigars. No personal 
qualifications are required to obtain a 
license : everyone is entitled to sell up- 
on paying the required tax. 

It is the same statute that formerly 
prohibited a real estate broker from 
selling without a government license. 
In the Court of Errors and Appeals in 
this State it was held that the United 
States statute was a mere fiscal expedi- 
ent, and that a broker could recover 
his commission although he had not 
procured a license. Ruckman v. Berg- 
holz, 9 Vroom 531. 

It remains to consider whether the 
plaintiff can by suit recover dues from 
the defendant during the time he is 
suspended. The charter gave the cor- 
poration power to make and adopt by- 
laws and regulations for the admission, 
suspension and expulsion of its mem- 
bers. The Club has made by-laws and 
regulations, and they are in evidence. 
These by-laws are silent as to whether 
a suspended member is liable for dues. 
The by-laws were signed by the de- 
fendant, and these 
implied contract to pay the monthly 
dues, and this contract is restricted to 
resident members. If this suit can be 
maintained it is by virtue of the implied 
contract contained in the by-laws and 
The real question to de- 


by-laws contain an 


regulations. 
termine is whether there is any con- 
tract on the part of a suspended mem- 
ber to pay dues. The object of the 


27 
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corporation is for social purposes: 
members join and pay their initiation 
fee for social advantages, and this is 


the consideration for which they pay 





their dues. Suspension deprives the 
The sus- 
led member is not admitted to the 
under discipline : 
the suspension 
consideration for paying 
Suspension is temporary expul- 


| mem 


| 

| pen 
. ' eel 
ing the revenue the statute prohibits | 


| 
| consequently 


ber of this advantage. 
Sub-house while 

during 
there is no 
dues. 
sion, and there is no more reason for 
saying that the defendant has promised 
to pay dues during a temporary expul- 
sion than to hold that he has promised 
to pay after his expulsion has become 
absolute. There is still another reason 
why this conclusion is correct : the by- 
iaws provide that a member may be 
expelled for not paying his indebted- 
ness. The expulsion has been an elec- 
tion as to remedies against the defend- 
ant and after the expulsion takes place 
action will only lie where the defend- 
ant has received consideration, and he 
has received no consideration after the 
The liquor will be ex- 
cluded and the dues after suspension. 
Judgment for the plaintiff for all the 
rest of the bill. 


suspension. 


UNION CIRCUIT COURT. 


EQUITABLE OWNER. 


Young & Weed, late partners, v. Wilson, 
Builder, and Rittenhouse, Owner. 


Land was conveyed to 8. for the benefit of W. 
who held the equitable title. W. then made 
a contract with S. to build a house on the 
land, the price to be secured by mortgage 
from $. to him. This 
The mortgage was made and afterwards as- 


contract was filed. 
signed. %. afterwards conveyed the prem- 
ises to R., who knew that W. was the equit- 
able owner. ‘The plaintiff furnished mater- 
ials for the building and filed a lien in due 
time against W. as builder and K. as owner, 


Held, That the len could not be sustained. 








10 


The contract made by S. to W. was good. 

It was within the provisions of the law and 

worked no injustice but gave full notice of 

a mortgage for the contract price. The lien 

was filed against the legal estate. No ques- 
tion arises as to the right to a lien on an 
equitable estate. 

On lien claim. 

Mr. Jas. J. Bergen and Mr. R. V. 
Lindabury for plaintiffs. 

Mr. Butts and Mr. Parrott for de- 
fendants. 

Van Sycxer, J.: The admitted facts 
are that the premises apon which the 
building in question is erected were 
conveyed to one Shephard L. Stewart 
the benefit of James Y. Wilson. 
Stewart has the legal 


for 
the builder. 
title. Wilson was the equitable owner. 
After such conveyance Stewart entered 
into a with Wilson 
which was duly filed in the Union Co. 
Clerk's office, in which Wilson agreed 


written contract 


to erect for Stewart upon said premises 
a dwelling house, for the sum of $2,- 
250; the contract price to be secured 


by a mortgage on the premises, pay- 


able in three years. The contract is 
dated August 10, 1876, and the mort- 
age for $2,250 was exeented by Stew- 


yr 
»* 


art to Wilson on the 15th day of Au- 
gust, 1876. 
sequently transferred by Wilson. After 
the erection of the building Stewart 


This mortgage was sub- 


conveyed the premises to Rittenhouse, 
the present owner. At the Rit- 
tenhouse took this conveyance he knew 
that Wilson was the equitable owner 
of the property. The plaintiff, within 
the time limited by the statute, filed a 
lien for materials furnished for the 
building against Wilson as builder,and 
Rittenhouse as owner. 

The question is whether this lien can 
be maintained? The 
differ from what it would be if the le- 
gal title had remained in Stewart, and 


time 


case does not 
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the lien claim had been filed against 
Wilson as builder and Stewart as own- 
er. The ease, therefore, will be con- 
sidered in that aspect. 

Stewart, holding the legal title, had 
a right to protect it from lien and had 
a right to make a written contract with 
Wilson or any other person, to be filed 
in that view. The fact that he made 
the contract with Wilson does not de- 
prive him of the protection afforded by 
the statute. No injustice was done; 
no fraud was committed. Everyone 
had notice that Stewart's title was not 
to be affected by any lien and that he 
had seeured the whole contract price 
to Wilson by a mortgage, which he, 
Wilson, might assign away at any time. 
In all this there was no evasion of the 
statnte. On the contrary, it was full 
notice to workmen and material-men 
that the building was not to be subject 
to lien. The filing of the contract ac- 
cording to the statute was a complete 
protection to Stewart, and Rittenhouse, 
his grantee, is in no worse position. 

There is nothing in the language or 
spirit of the lien law which forbids the 
owner of the mere legal estate from 
protecting such estate by the filing of 
a written contract. In fact it may be 
quite as necessary for the trustees as 
for the absolute owner to do so as a 
prudential measure. It is insisted that 
the equitable estate of Wilson is sub- 
ject to the lien, but the plaintiffs are 
not in a position to raise that question. 

The lien is filed against the estate of 
Rittenhouse. That is the legal estate, 
derived from Stewart, and not against 
the estate of Wilson. If the lien claim 


; had been filed against Wilson as build- 


er and owner of the estate sought to 
be charged, the question would arise 
as to the right to lien on an equitable 


estate. I find that the said building 








and land are not liable to said debt. 
There must be judgment for the de- 
fendant, Rittenhouse, with costs. 


MERCER ORPHANS’ COURT. 


EXECUTORS-— LIABILITY FOR IN- 
VESTMENT. 


Account of the Executors of Ira C. Voorhees 
as Trustee of Jane Norman. 
| Filed May 12, 1880. | 

An executor was given power to sell real and 
personal estate and to invest or reinvest the 
proceeds of such sales as he might in his dis- 
cretion think best for the interest of the 
estate. The estate consisted of five shares 
of Railroad stock and six shares of the stock 
of the State Bank at New Brunswick, be- 
sides a note and some money. The 
tor made no changes in the investments. 
Before his death the bank suddenly failed. 
The reputation of the bank was good and 
he was a stockholder in his own right. 

Held, That his estate was liable for the value 
of the bank stock as it was before the 
ure of the bank. 

The Orphans’ Court, on application for di- 
rection as to investments, will only sanction 
first mortgages, U. 8.Bonds and N. J. bonds. 
The same rule is applied when the court is 
asked to approve of an investment already 
made. The proper course, however, for 
the executor, is to ask for direction in ad- 
vance. The fact that the testatrix made 
the investment in bank stock does not jus- 
tify the executor in continuing it, 

A direction in the will, to invest and rein- 
vest at discretion, does not justify the con- 
tinuance of an investment in bank stock. 
His discretion must be the same as that ex- 
ercised by the court. 

It is not a sufficient justification that prudent 

‘men and the executor himself invested in 
this stock. 

A cestui que trust may estop himself from 
finding fault with the investment, but this 
estoppel must be clearly shown, and the es- 
toppel of a life tenant does not affect the 
remaindermen. 

The fact that the gift is limited over requires 
the trustee to exercise more than ordinary 
care in investing the funds, so as to protect 
the interests of the remaindermen. 


execu- 
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fail- 
| power to collect, receive, to sell and 








On Exceptions. 

Mr. A. S. Richey for the life tenant. 

Mr. John A. Mitler, Jr., for the 
remaindermen. 

Mr. C. 7. Cowenhoven 
ecutor. 

The points taken by the counsel are 
stated in 3 N. J. Law Journat, 185. 

Stewart, P. J.: By her will, which 
was proved June 11, 1867, Jane Nor- 
man gave all her estate to Ira C. Voor- 
hees, in trust to pay the net income to 
her brother, Benjamin Norman, for 
life, and after bis death to her sister, 
Susan Wiggins, and her sister-in-law, 
Eliza Norman, during their lives, with 
remainder to tle Newark Orphan Asy- 
By the fourth sec- 
tion she said: “I hereby constitute 
and appoint my friend, Ira C. Voor- 
hees, of the city of New Brunswick, of 
New Jersey, my sole executor to this 
my last will and testament, with full 


for the ex- 


lum Association. 


|convey any or all of my real and per- 


sonal estate, at public or private sale, 
as he think best for interest of 
my estate, and to invest or reinvest the 
proceeds af such sales as he may in 
his discretion think best for the inter- 
est of my said estate, and to pay the 
net procedes or incomes to my brother 
as before directed.” She 
afterwards ineluded her sister-in-law, 
Kliza Norman, as before stated, by cod- 
ici! Jane Norman’s estate consisted 
of five shares of Camden and Amboy R. 
R. stock, six shares of stock of the State 
Bank of New Brunswick, a note of 
Benjamin Norman for one hundred 
and sixty dollars and thirty-two cents, 
and one hundred and twelve dollars 
and eighty-two cents in cash, aggrega- 
ting twelve hundred and sixty-one dol- 
lars and fourteen cents. 

Ira C. Voorhees accepted the trust 
and retained possession of the assets 


Lay 


and sister 
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until his death. So far as appears, he] 12 Ala. 354; Baptist Church Case, 51 
made no chonges in the investments, | N. H. 424: Carlysle v. Carlysle, 10 Md. 
but puid th .dends regularly to} 440 ; Sherry v. Sansberry, 3 Ind. 320; 
Benjamin Noviwn. In the Fall of} Washington v. Emery, 4 Jones Eq. 22. 
1873 the Si.t. Bank of New Brunswick, The executors of Ira C. Voorhees, 
which had always borne an excellent | however, claim that he or they are not 
reputation both as to its standing and | liable for the loss of the New Bruns 
financial management, and of which|wick State Bank stock, because, 1. 
Mr. Voorhees was a stockholder and| Jane Norman made that investment 
director, suddenly failed. An attempt! herself and her trustee, Ira ©. Voor 
was made to revive it, Mr. Voorhees| hees, only allowed it to remain. 2. Be 
himself subscribing $40,000 for that} cause, by her will, Jane Norman an- 
purpose, although the proof as to that} thorized Ira C. Voorhees to sell any or 
sum being paid in by him is not con-|all of her estate, “and to invest or re- 
clusive. At all events the bank went] invest the proceeds of such sales as he 
into liquidation in March, 1874, and} may, in his discretion, think best for 
the stock since then has been worth-| the interest of my said estate,” which 
less. An attempt to show that after| conferred upon him a discretion as to 
the bank's first failure its stock was|the kind of securities in which to in 
worth forty dollars per share, only| vest her estate, not limited to those 
brought out one sale at that or any} named in the statute or sanctioned by 
other price, no criterion, certainly, on|the court. 3. Because Ira C. Voor- 
which to predicate any estimate. hees exercised a reasonable discretion, 
The executors of Ira C. Voorhees | in that the stock was then considered, by 
now claim allowance for the invento- | prudent men, an excellent investment, 
ried value of this stock, to which both|and also in that Ira C. Voorhees in- 
the life-tenants and remaindermen ex-| vested a large amount of his own 
cept. Section 115 of the Orphans’|money therein; and 4. Because Ben- 
Court Act (Rev. p. 7/7) provides that| jamin Norman, the life-tenant of the 
executors, etc., may, by direction of | income, requested or approved of such 
the Orphans’ Court, invest the moneys | investment, and is, therefore, estopped 
in their hands, and if they bona jide|to deny its legality. 
follow such directions and loss ensues, As to the first proposition, unless 





they are not responsible. The proper | some other reason for continuing this 
course is to obtain the court’s direction | investment appears, it is no justifica 


before making the investment; Gray | tion for the trustee to say that Jane 


v. Fox, Sax. 259, and the court will |Norman made this investment and he 
first bonds and mortgages, or New| v. Potter,2 Stew.632; 1 Perry on Trusts, 
Jersey or United States bonds; Vree- | $465: Hemphill’s Appeal, 18 Pa.’ St. 
land v. Vreeland, 1 C. E. Gr. 530;)| 303; Addie v. Fenuilitteau, 2 Dick. 499, 
Voorhees v. Stoothoff, 6 Hal. 161 ; La- | note. See Dorchester v. Effingham, 
throp v. Smalley, 8 C. kK. Gr. 192 ; Hail- | Tamlyn 279 ; Seidler’s Estate, 5 Phila. 
sted v. Meeker, 3 C. EB. Gr. 140; Rev.| 85; Murray v. Felnour, 2 Md. Ch. 418: 
Orphans’ Court, £116. See Smith v. | and he has prima facie power, with- 


only sanction investments made in | merely allowed it to remain ; Ashhurst, 
| 
| 


Smith, 7 J. J. Marsh. 238; Brown v.,| out any express directions, to change 
Wright, 39 Ga. 96; Bryant v. Craig,| such investments; McMurtrie v. Penn. 
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Co., 9 Phila, 529, 75 Pa. St. 304; Spear 
v. Spear, 9 Rich. Eq. 184; Powell v. 
Evans, 5 Ves. 839. See Robinson v. 
Robinson, 1 De G. M. and G. 247 ; and 
such conversion must be made within 
i reasonable time ; Buxton v. Buxton, 
1 Myl. and Cr. 80; Hughes v. Empson, 
22 Beav. 181; McRae v. McRae, 3 
Bradf. 200 ; Mills v. Mills. 7 Sim. 501. 

The second proposition is more em- 
barrassing, and, contrary to my first 
impressions, I have coneluded that 
conferring upon a trustee by general 
kind 
of investments in which to place his 


words a “discretion” as to the 
trust funds, does not justify him in 
making investments in any securities 
other than those designated by the 
statute or court, or, at least, does not 
protect him, in case of depreciation or 
loss arising therefrom. In Ward v. 
Kitchen, 3 Stew. 31, a direction to in- 
vest a share of an estate, “in product- 
ive funds, upon good securities,” was 
held to mean only those designated by 
law. In ‘Trafford v. Boehm, 3 Atk. 
440, a direction to invest “ip govern- 
ment funds or other good securities,” 
was held not to be complied with by 
an investment in South Sea stock, or 
bank stock (p. 444). In Wilkes v. Stew- 
ard, Coop. 6, a direction to executors to 
lay out a legacy in the funds, “or on 
such other good security as they 
could procure aud think safe,” was held 
not to justify a bond as an investment ; 
also, Mills v. Osborne, 7 Sim. 30; Ry- 
der v. Bickerton, 3 Swanst. 80, note. 
In Ackerman v. Emott, 4 Barb. 626, 
a testator gave directions that cer- 
tain legacies should be invested by his 
executors “on good real security,” //eld 
to be a general direction as to all the 
other legacies, and that a loss sustain- 
the 


other legacies in bank stock, should be 


ed by executors investing such 


borne by them. In Nyce’s Estate, 5 
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Watts and Serg. 254, executors were 
sum of £500 on in- 
secured, and an in- 
vestment in bank stock was held to 
render them lisble for its loss. In 
Kirg v. Talbot, 50 Barb. 453, 40 N. Y. 


76, a testator appointed five executors, 


ordered to put the 


terest, to be well 


“entrusting to their discretion the set- 
tlenvent of my affairs, and the invest- 
ment of my estate for the benefit of 
my heirs,” and their investment in 
Delaware and Hudson Canal stock and 
the Bank of Commerce stock, was held 
to be (This 
cusses fully all of the cases, and many 
of the statutes of different States.) 

In McKnight v. Walsh, 9 C. E. Gr. 
500, an executor was directed to invest 


unauthorized. case dis- 


$25,000 “in some safe security,” which 


Wood 


real 


of 
government 
stocks (p. 508); and that was also the 
opinion of Gov. Vroom, as appears 


George was opinion, 


meant property or 


from the manuscript read by counsel 
of Benjamin Norman at this argument. 
Also S. C., 8 C. E. Gr. 139, 145. 

In Ashhurst v. Field, 2 Stew. 631, 
the of F. Potter 
were authorized to sell and. convey uny 


executors Thomas 
of his real or personal estate, whenever 
in their jadgment it might be advisable 
to do so, and the proceeds of all such 
to time in 
bonds and mortgages or m productive 


sales to invest from time 
stocks, as they might deem best for the 
interests of his estate, (11 C. E. Gr. 3). 
Under this clause, Barker Gummere, 
Esq., «8 Master (2 Stew. 631) was of 
opinion that the executors had no right 
to continue the testator’s investments 
in Camden & Amboy and other railroad 
stocks ; although this question, it must 
be noticed, was not passed on by the 
Chancellor, on exceptions to Mr. Gum- 
meres report, (11 C. E. Gr. 8). 

Such « construction certainly con- 
duces to the safety and security of 
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such investments—the primary ob-|approved by the rules and practice of 


ject to be considered—rather than the 
other, which renders discretion synon._| Again, with a few exceptional cases 


such court.” 
ymous with caprice or eccentricity, | arising from peculiar cirenmstances or 
varying with the different characteris-! lack of statutory provisions. (Smyth v. 

lt} Burns, 25 Miss. 422; Kimball v. Red- 
also comports with the legal definition | ing, 11 Fost. 352; Stretton v. Ash- 
of See Wilson v. Ras-| mall, 3 Drew. 9; Trustees v. Clay, 2 
tall, 4 T. R. 757; Cowper v. Cowper,| B. Mon. 385; Brown v. Campbell, 
2 P. Wms. 753; Crombie v. Engle, 4| Hopk. 233; Webster v. Spencer, 3 B. 
Harr. 82, 1 Zab. 614; Rose v. Stuy-' and Ald. 360; Boggs v. Adger, 4 
vesant, 8 Johns. 426; Witman v. Ely,| Rich. Eq. 408; Stimpson v. Fries, 2 
4 Serg. & Rawle 265; Downer v.|Jones Eq. 156) it 
Downer, 9 Vt. 231; Lovinier v. Pearce,| that in nearly every instance where, 
70 N. C. 167. And that a junder a general discretionary power, 
discretion is controllable by the courts | an executor has invested in 


ties or notions of different trustees. 


“ discretion.” 


may be noticed, 





trustee's 
securities 


see Hardenburgh v. Blair, 3 Stew. 57, 

note; Hinton v. Hinton, 68 N. C. 99; 

McKnight v. Walsh, 9 C. E. Gr. 503. 
It may be said that this construction 


not sanctioned 


itself contained some general expres- 


by statute, the will 
| 
| 


testator contemplated that kind of in- 


| 
owe e. g. “ stocks,” showing that the 


vestment. To this class may be re- 
ferred, Harvard College v. Amory, 9 
militates against the express language | Pick. 446; Pleasant’s Appeal, /7 Pa. 
Robinson vy. Robinson, 11 
Beav. 371; Harris v. Harris, 29 Beav. 
107; Consterdine v. Consterdine, 31 
Beav. 330; Mortimore v. Mortimore, 4 
De. G. and J. 472; Lewis v. Nobbs, 
L. R., 8 Ch. Div., 591; Ward v. 
Kitchen, 3 Stew. 31. 

The powers of trustees, however, as 


deprives a trustee of the exercise of 


any discretion whatever, and hence | 
of the testatvix, but a great deal of dis. St. 356: 
cretion must necessarily be used by all 
trustees, in converting or changing se- 
curities; in obtaining mortgages free 
from taxation, if possible ; in ascertain- 


ing the value of lands and betterments see 





relative to the amount of the mortgage, | 
and in many other respects. | 
My conclusion on this point may be|to investments have recently been 
stated in the language of Barker Gum- | much enlarged in England, by statute. 
mere, Esq.. in Ashhurst v. Potter, 2|See 2 White and Tudor's Lead. Cas, 
Stew. 631, “If the discretion given by | *889, and in some of the United States, 
the will or deed, as to investments, | Gray v. Lynch, 8 Gill 403 ; Moses v. Mo- 
is couched in general words, as ‘ good | ses,50 Ga. 9,where a statute authorizing 
secnrity, ‘stocks, * productive stocks,’ | trust funds to be invested in bank stock, 
‘publie stocks, or ‘ at diseretion, with-| seem to have been overlooked by the 

out specifying any particular stocks or | text writers. 
the But, if the third 
will only be permitted to exercise their | Voorhees possessed the power con- 
diseretion as the court under whose | tended that men of prudence 
jurisdiction they are acting would ex invested in that stock, is not sufficient, 
ercise it, and will be allowed to} Worrell’s Appeal, 23 Pa. St. 44; Allen 
| nor 


securities, executors or trustees | in place, Ira C, 


for, 


invest only in such securities as are|v. Gaillard, 1 Rich. (N. S.) 279; 
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that he invested his own money in the 
same stock, for he had a right to do as 
he pleased with his own property, but 
not with trust funds. Ihmsen’s Ap- 
peal, 43 Pa. St. 431: Allen v. Gaillard, 
1 Rich. (N. 8.) 279. See Longmire v. 
Herndon, 72 N. C. 629. 

In the fourth place, t is said that 
Benjamin Norman requested the trus- 
tee not to sell this stock, or rather that 
the trustee 
other securities to pay Jane Norman’s 
debts, if any, and that henee he is es- 
topped. The evidence as to this is con- 
flicting, and, of course, the burden of 


should first appropriate 


proof is on the trustee to establish it. 
While it is undoubtedly true that a 
cestut que trust, if sui juris, may estop 
himself from questioning any illegal 
conduct on the part of his trustee ; 
Warbass v. Armstrong, 2 Stock. 265; 
Perry v. Wooton, 5 Humph. 524; yet 
such estoppel must be clearly shown, 
and is not ordinarily to be inferred, as, 
for example, from occupying a house 
illegally bought; Quick v. Fisher, 4 
Hal. Ch. 674, 778, 1 Stock. 802; 
receiving interest on an illegal invest- 
ment; Creighton v. Pringle, 3 Rich. 
77; or dividends thereon; Hemphill’s 
Appeal, 18 Pa. St. 303; or joining in a 
deed of conveyance, without notice, by 


or 


a married woman; Fletcher v. Green, 
33 Beav. 426 ; Trader v. Lowe, 45 Md. 
1; or by the trustee's enumerating such 
investments in his account without ex- 
ception at the time; Worrell’s Appeal, 
23 Pa. St. 44; or by the subsequent as- 
sent of the cestu: que trust, in ignorance 
of the condition of the corporation ; 
Pray’s Appeal, 34 Pa. St. 100; or by 
mere delay in not objecting ; Phillipson 
v. Galty, 7 Hare 516. But even if Benj. 
Norman’s conduct estops him, it could 
not affect the rights of the remainder- 
men; Tantum v. Coleman, 11 C. E. 
Gr. 128 ; Mulford v. Minch. 3 Stock. 17. 





There is another ground, not no- 
ticed at the argument, on which the 
estate of Ira C. Voorhees must be held 
liable, and that is that he was bound as 
a trustee to consider not only the safe- 
ty of this investment, so far as Benja 
min Norman and his sisters are con- 
cerned, but also as to the interests of the 
remundermen, which, being remote 
and uncertain as to the time of falling 
in, required more care than would 
ordinarily secure a present interest, and 
to convert the bank stock accordingly ; 
Hepburn, 2 Bradf. 74: 
Williamson v. Williamson, 6 Paige 
598; Crane v. Hearn, 11 C. E. Gr. 
378; Howe v. Dartmonth, 7 Ves. 137: 
2 White and Tudor, *320; Holland v. 
Hughes, 16 Ves. 111; Stewart v. San- 
derson, L. R. (10 Eq.) 26. See Kin- 
mouth v. Brigham, 2 Ailen 270, and 
the remainderman may resort to the 
estate of the tenant for life, if the 
illegal investment was caused by his 
procurement ; Montfort v. Cadogan, 17 
Ves. 499 ; Lockhart v. Reilly, 39 Eng. 
L. and Eq. 1385; Raby v. Ridehalgh, 7 
De G. M. and G. 104. The trustee 


of course, entitled to no personal ben- 


Hepburn v. 


1S, 


efit from any advance in value ino any 
of the other securities; Youvg v, 
Smith, 9 Bush 425; Ashhurst v. Pot- 
ter, 2 Stew. 633 ; Voorhees v. Stoothoff. 
6 Hal 145. 

The 


trust 


result is that the cestues que 
to the 


trust moneys replaced, ¢. e., the value 


are be allowed to have 


of the shares just previous to the sus- 


pension (the date L have taken, in tie 


absence of any definite time, is that on 
which the last dividend was paid to 
Benjamin Norman, viz., Oct. 10, 1873), 
together with interest thereon, accord- 
ing to the rule established in Wilson 
v. Cobb, 4 Stew. 91, at seven per cent. 
antil July 4, 1878, and at six per cente 
thereafter. The authorities are collect- 
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ed in Townley v. Sherbone, 2 White 
and Tudor’s Lead. Cas. 1769 (*897.) 
See also McKnight v. Walsh, 9 C. E. 
Gr. 510; 8 Id. 146 ; Hancom v. Allen, 
2 Dick. 498; Pocock v. Reddington, 5 
Ves. 794; Hynes v. Redington, 1 Jones 
and LaTouche 589 ; 9 Jur. 227; 10 N. | 
Y. Leg. Obs. 321; Montjoy v. Lash- 
brooke, 2 B. Mon. 261; McGregor v. 
McGregor, 9 Iowa 65. The onl: evi- 
dence as to the value of the stock in 
Oct. 1873, is that of Mr. Vail, who 
swears that it was worth from sixty- 
five to seventy dollars per share. Es- 
timating it at sixty-seven and a_ half 
dollars per share, the value of six 
shares would be four hundred and five 


The 





dollars. interest thereon from 








U. S. CIRCUIT COURT, E. D. 
OF MISSOURI. 


STATE STATUTES OF LIMITA- 
TION—FRAUD- FEDERAL COURTS 
IN EQUITY- DEMURRER TO 
BILL. 


Johnson v. Roe.* 
{April Term, 1880. | 


t. Where a cause of action is concealed by 





fraud, the statute of limitations does not 
run in favor of the perpetrator of the fraud. | 


~- 


2. The Federal Courts sitting in equity are 
not bound by State statutes of limitation, | 
and will not follow the construction given 
to them by the Supreme Court of the State | 
when in conflict with well settled rules of | 
equity jurisprudence. 

Mr. Patrick and Mr. Frank and, 

Mr. John B. Menderson for com. | 


pluinant. 


*This case is published here because it may throw 
light upon questions raised in connection with the | 
failure of the First Nat. Bank of Newark.—Ep ] 





DECISIONS IN VARIOUS COURTS. 








Oct. 10, 1873, to July 4, 1878, at seven 
per cent.—one hundred and thirty-four 
dollars and seventeen cents ; and from 
July 4, 1878, to Feb. 25, 1880, at six 
per cent., thirty nine dollars and nine- 
ty-two cents—makes the total amount 
due from Ira C. Voorhees’ estate, if no 
mistake in caleulating the interest has 
been made, five hundred and sev- 
enty-nine dollars and nine cents, 
for which sum his executors must ac- 
count. The executors must also pay 
the costs of these exceptions ; Warbass 
v. Armstrong, 2 Stock. 265; Frey v. 
Frey, 2 C. E. Gr. 75. 

The account must be restated in ae. 
cordance with these views. 








Mr. Glover and Mr. Shepley for 

defendant. 
McCrary, C. J.: 

originated in the execution of two 


The claim sued on 


promissory notes by John J. Roe, one 
dated February 28, 1867, for 365,000, 
and the other dated Mareh 4, 1867, for 
$35,000, payable on call and to himself. 
The fraud and breach of trust charged 
against John J. Roe, as a director of 
the National Bank of the State of Mis- 
sourl, is alleged as baving been com- 
mitted on the 14th day of April, 1868, 
and consisted, as the bill avers, in cer- 
tain. entries upon the books of said 
bank made by said Roe who was one 
of the directors, in collusion with the 
other directors of the bank. It is 
averred that said notes, and other sim- 
ilar notes given by the other directors 
had been discounted by the bank and 
were held by it as part of the assets, 
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and that on the date last named entries 
were fraudulently made upon the books 
of the bank showing payment thereof, 
though no part of said notes or either 
of them, except interest up to that 
time, had been paid, and no payment 
This of 
course makes, if true, a clear case of 
suid Roe to the 
The indebtedness, according to 


thereon has been since made. 


indebtedness from 
bank. 
these allegations, accrued as early as 
the 14th day of April, 1868. John J. 
Roe died on the 14th day of February, 
1870. His estate 
upon under the laws of Missouri, and 


was administered 


this claim was not proven before the 
probate court. Said estate has been 
fully administered by the administra- 
tor and the closed. 
Certain real and personal property left 
by the deceased having passed to the 
defendants herein as his heirs, this suit 
is instituted to subject the same to the 
payment of the plaintiff's demand, the 
bill for this purpose having been filed 
on the 17th day of June, 1879. It will 
be seen that the cause of action accrued 


administration 


nearly two years before the death of 
John J. Roe, and more than ten years 
prior to the bringing of this suit, and 
ic, therefore, barred by the statute of 
limitations of Missouri (if that statute 
is to be followed here,) unless the 
plaintiff has taken the case out of the 
statute by the allegations of his bill 
concerning the concealment of the 
alleged fraud and its discovery. Upon 
this point the bill alleges, in substance, 
that the fraud complained of was con- 
cealed by the directors of the bank 
(said John J. Roe, up to the time of 
his death being one of them), in col- 
lusion with the cashier, whereby the 
said National Bank and its stockholders 
and creditors were kept in ignorance of 
the facts until July 10, 1877, when the 
fraud was discovered by the complain- 


28 
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ant. It is further alleged that the 
claim here sued upon arises out of the 
breach of un express trust by the said 
John J. Roe and his associates, and 
for that reason said statute of limita- 
tions does not affect the complainant's 
herein; and it is 
alleged generally, “that in consequence 
and the concealment 
thereof the claim here 
sued upon is in equity excepted from 
the operation of the statute of limita- 
tions in order to prevent such statute 
from operating as a fraud upon said 
your orator as receiver 


right of recovery 
of said frand 


as aforesaid, 


bank and 
thereof.” 

Iam of the opinion that there is a 
sufficient averment in the bill of a 
fraudulent concealment of the cause of 
action, and the question, therefore, is 
whether, notwithstanding such con- 
cealment, the defendants can success- 
fully plead the statute of limitations. 

The statute of Missouri concerning 
administration requires the presenta- 
tion of all claims against an estate 
within two years from the time of the 
publication of a notice of the adminis- 
tration to creditors, and it declares 
that “all demands not thus exhibited 
within two years shall be forever bar- 
red.” There is a saving clausein favor 
of infants, persons of unsound mind, 
persons imprisoned and married wo- 
men, but nothing is said as to cases of 
concealed fraud. Wagner's Statutes, 
vol. 2, pp. 86, 102. 

The general statute on the subject 
of the limitation of actions provides 
that in an action for relief on the 
ground of fraud the cause of action 
shall be deemed not to have accrued 
until the discovery of the fraud by the 
aggrieved party; 1 Wag. p. 747. 

It is earnestly contended on behalf 
of the respondents that according to 
the construction placed by the Su- 
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preme Court of Missouri upon these 
statutes, the action is barred notwith- 
the discovery of the fraud 
Upon this subject 


standing 
within two 
counsel insist : 

First. That the statute regulating 
the prosecution and collection of claims 


years. 


against an estate, absolutely bars all 


demands not exhibited within two 
years, and that since no exception is 
made by the statute itself in favor of 
demands growing out of 
fraud, the court is not at liberty to 
engraft this exception upon the statute. 


Second. That the general statute of 


concealed 


limitations, whieh does not contain a 


provision declaring that in actions on 


the ground of fraud the cause of action 
shall be deemed not to acerned 


until discovery by the aggrieved party, 


have 


does not apply to this case. 

Upon the first proposition we 
referred to McKenzie v. Hall, Ad. 51 
Mo. 303; Richardson v. Harrison, 36 
Mo. 96. And upon the second to Rog 
ers v. Brown, 61 Mo. 187. Without 
determining whether the «authorities 
sustain the propositions stated, we 
turn to another inquiry which neces- 
sarily requires prior consideration. Is 
it true that the courts of the United 
States are bound to follow as rules of 
decision in equity cases the statutes of 
limitation of the several States and the 
construction given to the 
State Judiciary? It that 
under the 24th section of the Judiciary 
Act (R. 3S. see. 721), the statutes of 
limitation of the several States 
no special provision has been made by 


aie 


them by 
is insisted 


where 


Congress, form the rule of decision in 
the courts of the United States, and 
that the same effect is given to 
as is given in the courts of the State. 
Such is undoubtedly the rule in 


at common law, and the statute by its|courts for many years. 
I! quire this court to hold that, in a case 


terms applies to no other cases. 





them }in direct conflict with 


' 
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think it well settled that a Federal 
Court of Equity is not bound by such 
statutes, and much less by the con- 
struction given to them by the State 
tribunals. In the exercise of the Chan- 
cery jurisdiction conferred by the Con- 
stitution and laws of the United States, 
this court is not governed by the State 
practice. The Supreme Court has re- 
peatedly deeided that the rules gov- 
erning the exercise of this jurisdiction 
ure the same in all the States and are 
according to the practice of courts of 
equity in the parent country as con- 
tra-distinguished from courts of law. 
The exercise of this jurisdiction is reg- 
ulated by the act of 1792 (R. S., See. 
913), which declares that the modes of 
proceeding shall be according to the 
principles, rules and usages which be- 
long to courts of equity as contra-dis- 
The 


rules of decision in equity cases in the 


tinguished from courts of law. 


Federal courts are to be uniform, and 
in the exercise of their equity juris- 
diction, those courts are unaffected by 
State legislation. Boyle v. Zachary, 6 
Pet., 188 ; United States v. Howland, 
4 Wheat. 115 ; Neves v. Scott, 13 How. 
271; Noonan v. Lee, 2 Black, 507; 
Robinson v. Campbell, 3 Wheat., 323. 

The only question, therefore, is, 
whether this court should upon prin- 
ciple adopt and follow the statute of 
limitations of Missouri construed 
by the Supreme Court of that State. 


as 


If the interpretation given to the rul- 
ings of the Supreme Court of Missouri 
by the counsel for defendants is the 
true one, I do not hesitate to say that 
this court cannot follow those rulings. 
The statute thus construed would be 
a well settled 


rule of equity jurisprudence as under- 


cases | stood and administered in the Federal 


It would re- 














against an estate, a party who has com- 
mitted a fraud may consummate it be- 
yond the possibility of remedy by con- 
cealing it. This seems to me to bea 
proposition that no court of equity can 
with propriety maintain if left free, as 
this court is. to consider it upon the 
merits. In cases where the Federal 
courts follow in equity the State stat- 
utes of limitation by analogy, they do 
so because equity requires it, and the 
statutes are found to be in harmony 
with its general principles. 

The rule that the statute of limita- 
tions does not run in favor of one who 
perpetrates a frand while he conceals 
it from the party injured, as a general 
doctrine of equity jurisprudence, is too 


well settled to require the citation of 


authorities. 
The demurrer to the bill is over- 


ruled. 


U. S. CIRCUIT COURT, E. D. 
PENNSYLVANIA. 


FEES IN REVENUE CASES. 
The United States v. Cigars, Etc., late in pos- 
session of Edward Bolin. 

{May 25, 1880. } 

Officers’ fees in revenue cases need not be im- 
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where the demand happens to be|templates a change of practice, re- 











219 


specting the officers’ fees, in revenue 
cases. Heretofore, the fees in these, 
as m all other eases, have been re- 
tained by the officers when collect- 
ed and received, and accounted for 
in their semi-annual returns. Now it 


is claimed that the amount should be 


paid over to the Internal Revenue De- 
partment, through the Collector, and 
the officers look to the Treasury for its 
return. 

That the practice heretofore pur- 
sued conformed to the law, as it existed 
prior to the Act of June 30th, 1864, 
re-enacted July 13th, 1866 (Revised 
Statutes, Section 3216), is not, I be- 
lieve, open to doubt. The Act of 
February 26th, 1853 (Revised Statutes, 
Sections 823, 828, 839, 842), prescribes 
what fees shall be allewed to the Clerk, 
Distriet Attorney and other officers ; 
and Sections 839, 842 and 844 show, 
with great distinctness, that these fees 
are to be retained by the officers, when 
received, until the limit fixed, as the 
maximum of 
exceeded. Each one of these Sections, 
839, 842 and 844, recognizes tiis right 
to retain, in plain terms, the last de- 


their compeusation, is 


claring “ that every District Attorney, 


| Glerk and Marshal shall at the time of 


mediately paid over to the Internal Revenue 
| 


Department, but may be accounted for in 

the semi-annual returns of the officers. 

And in certain other causes of information for 
forfeiture, as also in certain Actions of 
Debt, ete. 

Motion for order to pay the whole 
fund into the Registry of the Court in 
each of the causes (including the fees, 
costs, charges and expenses of the 
officers of the court) to the local Col- 
lector of Internal Revenue. 

Mr. John Kh. Valentine, 


United 


States District Attorney, for motion. 
Mr. A. Sydney Biddle, contra. 
Burter, D. J.: [his motion con- 





making his half yearly return to the 
Attorney General pay into the Treas- 
ury * * * * any surplus of the fees 
and emolaments of his office, which 
said returns show to exist, over and 
above the compensation and allowances 
authorized by law to be retained by 
him.’ 

Section 856 provides that “ the fees 
of District Attorneys, Clerks and Mar- 
shais * * * in cases where the United 
States ure liable to pay the same, shall 
be paid on settling their accounts at 
the Treasury.” And on this language, 
and that of the Act of July 13th, 1866, 
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(Revised Statutes 3216), the argument 
in support of the motion is based. 
The “cases where the United States 
are liable to pay,’ (referred to in Section 
856,) are not, however, suits in which 
the fees are collected from its antag- 
onists ; but others, in which it is an 
unsuccessful party; and also where 
services are required, (such as the Act 
specifies), for which no fees are taxed 
to the defendant. Where the United 
States is successful, and the fees are 
recovered from the defendant, it is not 
liable to pay, and the case does not fall 
within this section. This construction 
is reasonable, and conforms to the lan- 
guage employed; while any other 
would bring the section into conflict, 
not only with the several sections be- 
fore referred to, (which provide, as has 
been seen, for the officers’ retention of 
their fees), but also with the section 
immediately following it, (857), which 
directs that “The fees and com- 
pensation of officers, and persons here- 
inbefore mentioned, except those which 
are directed to be paid out of the 
Treasury, shall be recovered in like 
manner as fees of the officers of the 
States respectively for like services are 
recovered.” The distinction in the 
mind of the draughtsman of the Act, 
which, without this section, would have 
been plain, is thus put beyond doubt. 
The fees, other than those which are 
to be paid out of the Treasury, are 
those which are taxed and collected in 
suits ; and these are to be recovered 
as like fees are recovered by similar 
officers of the State. In Pennsylvania 
such fees are recovered by taxation and 
execution, if not voluntarily paid ; and 
when recovered belong exclusively to 
the officer. The plaintiff in whose suit 
they are collected, has no claim upon, 
nor responsibility respecting them: 
Beale v. The Commonwealth, 7 Watts, 
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186. In this case Chief Justice Gib- 
son says: ‘“‘ He who orders the service’ 
is also liable on an implied contract. 
Down to the receipt of them, (the fees), 
by the Sheriff, he certainly is; but it 
cannot be doubted that payment to the 
agent of the creditor, by the debtor 
ultimately liable, discharges the col- 
lateral liability of the intermediate one. 
If the money be lost in the Sheriff's 
hands it is lost to him whose property it 
was at the time: fora loss which would 
not have happened yithout some degree 
of negligence must be borne by him 
whose inattention occasioned it, and it 
is the business of the officer to see that 
the Sheriff pay over his fees.” 

The Act of July 13th, 1866,—which 
provides “that all judgments, and 
moneys recovered or received for taxes, 
costs, forfeitures and penalties, shall 
be paid to collectors as internal taxes 
are required to be paid,’—effects no 
change in the existing law, except to 
require the costs, which belong to the 
government, to be paid into a different 
department, in internal revenue cases. 
These costs consist in expenditures 
made by it during the progress of 
suits, and taxed to, and recovered 
from, defendants, on its account. And 
this, manifestly, was its only purpose. 
It does not require the officers’ fees to 
be thus paid over; and no proper ob- 
ject is discoverable for such a require- 
ment. The fees belong to the officers 
as the emoluments of their offices. 
Conceding that Congress might re- 
quire the payment, and send _ the offi- 
cers to another department to recover 
them back, such a purpose will not be 
attributed to the statute in the absence 
of plain terms to that effect. 

This interpretation gives full force 
to the language of the statute, and, I 
have no doubt, to its purpose. The 
distinction between costs to which a 
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successful party is entitled, and fees 
belonging to an officer, is well under- 
stood by the profession ; and is judi- 
cially stated by the court in Messer v 
Good, 1S. & R. 248, and again in Beal 
v. The Commonwealth, before cited. 
In the former case the court says: 
“ Costs are an allowance to a party for 
expenses incurred in conducting his 
suit; fees are a compensation to an 
officer for services rendered in the pro- 
gress of the cause.” The act of 1866, 
manifestly, recognizes this distinction, 
and was not intended to affect the 
officers referred to, by taking possession 
of their fees, but simply to turn the 
money coming to the government, in 
the form of costs, from revenue cases, 
into another department, more appro- 
priate for its reception. 

The entire amount collected in the 
cases referred to has been paid into 
court ; and we regard this as a proper 
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practice, as it affords all persons inter- 
ested an opportunity of contesting the 
officers’ claims. The motion is there- 
fore denied. 

McKennay, C. J.: The statutes refer- 
red to in the opinion of the District 
Judge apply, as well to the disposition 
of money collected or paid under pro- 
ceedings in the Cireuit Court, as to 
money in the custody of the District 
Court. Hence it was desired that the 
Cirenit Judge should sit with the Dis- 
trict Judge at the argument of the 
motion. 

The questions involved in it were 
argued with great fullness and ability, 
and the foregoing opinion is the result 
of our concurrent judgment. It is to 
be understood, therefore, as practically 
an adjudication by both courts, and as 
establishing the rule by which sitmilar 
applications will be determined by the 
Circuit Court.— Legal Intelligencer. 


MISCELLANY. 


NOTES. 
Mr. J. Frank Fort has been taking a vaca- 
tion in Colorado and other parts of the West. 


Mr. Frederick W. Stevens, of Newark, was 
married on 30, 1880, to Miss Olden, 
daughter of Charles Olden, Esq., of Prince- 
ton, N. J. 


June 


More than three thousand dollars worth of 
books have been purchased for the Law Libra- 
ry of the Essex Co. Bar Association, and will 
be put on the shelves in a short time. 


Mr. Andrew K. Cogswell, of New Bruns- 
wick, Presiding Judge of the Middlesex Co. 
cpurts, was married May 27, 1880, to Miss 





Latrobe, daughter of Hon. J. H. B. Latrobe, 
of Baltimore, Md. 


The Vice-Chancellor will advise Final de- 
crees as Vice-Chancellor and not sign them 
as Master during the absence of the Chancel- 
lor. ‘They will take effect as if signed by the 
Chancellor, and will be signed by him on his 
return. 


It is found on further examination that the 
amount of money taken by Mr. Hedden from 
the First National Bank, is not as large as we 
stated on another page. Mr. Hedden returned 


; from Europe on the 3d inst. in the Brittanie. 


He was arrested and released on $20,000 bail. 
He seems to have come voluntarily to ‘ face 
the music,” 





THE DINNER TO THE CHAN- 
CELLOR. 


A dinner was given to the Chancellor by the 
members of the Bar on the evening of ‘Tues- 
day, June Ist, the day before he sailed for | 
The purpose of the Bar in giving | 


Europe. 


the dinner was to express to the Chancellor 
their kindly feeling toward him, and tueir 


appreciation of his kindness toward them and 
their high estimate of his services as Chan- 


cellor, and especially to wish him a pleasant 


voyage and safe return on bis trip to Europe. 


The dinner was proposed by members of | 


the Essex Bar and, although there was not 
time enough to make the plan known to the 
Bar of the State generally, yet many lawyers 
from various counties sent in their names and 
joined in the invitation to the Chancellor. 
The dinner was given at the Metropolitan 
Hotel in New York. A table extended through 
the whole length of the great dining hall, and 
was laid across 
bundred 


at either end a shorter table 
the first. Covers were laid for one 
and fifty men. Mr. Frelinghuysen presided 
and sat at the table with the 


Chancellor on his right and some of the older 


head of the 


members of the bar on 
The dinner was exceedingly gvod and was 
thoroughly enjoyed. When the cigars were 
brought on Mr. Frelinghuysen made a short 
address expressing the feelings of the Bar to- 
ward the Chancellor. 
replied in a very happy speech, which show- 
ed that he felt deeply the kindly feelings which 


were evidently expressed by the Bar. Then 


followed the toasts which were replied to by | 


Mr. Cortlandt Parker, Gov. Bedle, Mr. Thos. 


H. Dudley, Judge Henry, Mr. Thomas N. Me- | 


Pat- } a case on the subject of ‘Conditions 


Carter and Mr. William Paterson. Mr. 
erson’s response was in rhyme and made a 


great deal of amusement. 


All the speeches were overflowing with ex- | 
pressions of love and the highest respect for | 
the Chancellor, and they were received with | 


such spontaneous and hearty applause that it 
was impossible not to feel that they only ex- 
pressed the thoughts of every man in the 


room, 


A young lawyer of Boston says that persons 
seeking solitude, where they can commune 
with their own thoughts uninterruptedly, 
should come to his office, where it is as quiet 


as the grave. 


either side of him. | 


To this the Chancellor | 
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ATTORNEYS AND COUNSELLORS, 


following Attorneys and Counsellors 
at the of the Su- 


The 


were admitted June Term 


| 
| 
| 
| 
| 
| 


| Preme Court . 
William 
F. Gaston, Charles D. Thompson, Fred. B. 
| Williamson, Oscar Naundorff, Milton Demar- 
est, Abram DeBaun, James F. McEntee, Or- 
, estes Cook, William HH. Edward M. 
| Colie. John W. Bissell, Samuel R. Demarest, 
'Jr., Phil. B. Pierson, J. E. Howell, Henry 
| Huston, Allen R. Shay, Daniel H. Applegate, 
Thomas C. Simonton, Jr. 
ArrorNEys.—James P. Logan, Walter Gill- 
Wm. Maxson Stillman, 
| James A. Dempsy, Leanor F. Loree, Asa W. 
| Dickinson, Thos. J. Cloke, Lawrence S. Mott, 
| Addison H. Hazeltine, Henry C. Pitney, Jr., 
| Wm. B. Gourle, D. Whitehead, 
'M. Titus, Albert Simons, Jerome B. Grigg, 
| Samuel Grey Narr, Foster Voor- 
|hees, Henry C. Ross, Frank Shepherd, Wm. 


IS. Thockmorton, Henry M. T. Beekman, 
f L. 
| Charles A. Muir, Stephen S. Vreeland, 
| W. Wood, Horace J. Kenney, John F. 
c<ins, John S. Mabon, Samuel K. Robins, Geo. 
T. Ingham, Allen B. Endicott, Fergus A. Den- 


| nis, Walter Gilbert. 


CouNsELLORS.—Louis H. Schenck, 


Davis, 


| 


| ham, James Corkey, 


Geo. Geo. 


McGowan 


|Wm. T. Francisco, Atwood DeCoster, 
[ras 


Haw- 


NOTES OF EXCHANGES 


The American Law Review, for June, 
contains a thorough discussion of a subject 


upon which information is much needed, 
“Legal and Equitable Remedies for Infringe 

| ment of Trade Marks.” by Everett W. Patti- 
son, and also notes by -William Parker upon 
in bills 


of Lading.”’ 


The Southern Law Review for June and 
July, contains an article on the Rights and 
Remedies of Corporations, Stockholders, Cred 
tors and others as against Corporate Officers, 
iby W. P. Wade, and another upon the Jn- 
dictment of Judge Coles, by Arthur Biddle. 
The article criticizes a decision of the Supreme 
Court sustaining an indictment of a judge tor 
selecting # jury according to a State law and 
against the provisions of the act of Congress 
of March 1, 1875. ‘The decision involved the 
constitutionality of the Leonard A, 
Jones, of Boston, contributes a long and care- 


act. 
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ful article upon the much vexed subject of 
Mortgages of Future Personal Property. 


American Law Register, June.—'The 
leading article is upon Riparian and other 
Rights in Non Navigable Waters, by Arthur 





Biddle, and forms a proper sequel to his notes | 
upon recent decisions relating to Navigable | 
Fol- | 

| 


lowing this article are several selected cases 


lakes and rivers, 19 Am. Law Reg. 147. 
with notes and the usual abstracts of decisions. 

The Albany Law Journal, June 19. Dee- 
larations as Pex Gestae in Criminal cases. 

Ibid, June 26. Same concluded. 
Fretz v. Hobson, Eng. High Court of Justice, 
Ch. Div. March, 1880, a very interesting case 
upon Nuisance by Building Operations. 


article 


Central Law Journal, for June 4, con- 
tains the case of Bryne v. Van ‘Teenhoven, 
Eng. High Ct. of Justice, C. P. Div. March, 
1880, where it is held that an offer made and 
accepted by letters sent through the Post- 
office, can not be withdrawn by a telegraphic 
message after the letter of acceptance has been 
See on this subject Landell’s Select 
Summary— 


posted. 
Cases on Contracts, new edition 
where the matter of what constitutes an ac- 
ceptance is described with great learning and 
See also some suggestions 


very thoughtfully. 
in regard to itin 2 N. J. L. J. 356. 


LAW IN VERSE. 


Kuhn, et al. v. Jewett, Receiver 
1880, 


[See N. J. LAw Journau for June, 183; 
also Vice Chancellor's opinion on file. | 
The shades of night were falling fast, 


As o’er the Erie Railroad passed 


p- 


A locomotive, laden down 
With crude petroleum near the town 
Of Paterson. 


A piercing shriek, a blinding flash, 
And then an instantaneous crash— 
Two trains collided—down the banks 
The oil was emptied from the tanks 
Immediately. 


The oil igniting, sparkling, flowed 
Down the embankment, across the road, 
Into a bubbling brook that pours 
Its waters on the fertile shores 

Of the 


-assalc, 


‘The barn of the complainants stood 
Beside this unheroic flood, 





And thus the floating flames of fire 
Consumed it and produced a dire 
: Calamity. 


His honor, the Vice-Chancellor, says 
That if a devasting blaze 
Is negligently started, still 
The defendant is responsible 
In damages. 


If no obstructions intervene, 
As a new agency, between 
‘The cause and its effect as here ; 
This rule is singularly clear 
And logical. 


Paterson, N. J. 


A GAPING WITNESS. 


Any one who is called upon to testify in 
causes on trial before the courts, particularly 
where the opposing counsel are of more than 
average astuteness, may derive valuable hints 
from an incident in a late trial. A witness 
who had been giving his testimony in an in- 
terested and attentive manner while under di- 
rect examination, began to yawn and gap 
almost immediately when exposed to cross- 
examination. A leading member of the New 
Jersey bar thereupon assured the jury that in 
a long personal experience as a practical law- 
yer, he had observed some of the peculiarities 
of witnesses by which an experienced person 
could judge what weight should be given to 
their testimony; and one of the most trust- 
worthy tests he had found to be, that when a 
witness began to gap he was also beginning 
to lie. 
ologically and psychologically, by saying that 
when a witness was telling the truth bis mind 
was free from care and anxiety, and he hud no 


This he proceeded to explain physi- 


apprehensions as to the consequences ; but, 
wheu he was stating things which were not, 
his mind was anxious and disturbed, and his 
nerves were strained so that the effects were 
involuntary movements of the muscles, result- 


ing in these tale-telling gaps. — Hachange. 


NEW BOOKS. 


AMERICAN CRIMINAL Reports, a series design- 
ed to contain the latest and most important 
criminal cases determined in the Federal 
and State Courts, as well as selected cases 
important to American lawyers from the 
English, Irish, Scotch and Canadian law 
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reports with Notes and References by John 

G. Hawley, late Prosecuting Attorney at 

Detroit, Vol. II. Chicago: Callaghan & 

Co. 1880. 

The title, which we have recited in full, ex- 
presses very well the purpose of this volume. 
The design here expressed is well carried out. 
The cases have been carefully selected and a 
series of reports prepared in this manner will 
form a useful library for a criminal law- 
yer, and will be valuable to every lawyer who 
is occasionally called upon (and what lawyer is 
not) to undertake the defence of a person 
accused of crime. These cases are scattered 
through a great number of reports and in the 
absence of a general criminal law digest it is 
alinost impossible to find them unless they are 
collected in a series like this. ‘There is always 
the objection to a collection of special cases 
that no lawyer is quite willing to trust to the 
opinion of another as to what cases are the 
most important, but in this series we think it 
will be found that whatever cases are omitted 
the cases which it does contain are valuable in 
themselves. 

It is especially important that in a series 
like this, designed to bring to notice the most 
important cases, there should be a thorough 
index. The series should answer the purpose 
In this 
For 


example, under the title Abortion there is an 


of a digest as well as a set of reports. 
respect the volume before us is deficient. 


important paragraph upon Res Gestae ina 
case of abortion and this is not referred to un- 
der the title Res Gestae which does not appear 
at all in the digest; and so again under the 
title Fornication there is a clause in regard to 
the jurisdiction of the Courts of Utah to grant 
divorces, which has no relation to the title and 
does not appear under the proper title else- 
where. 
all the rulings of a case under the principal 


The plan seems to have been to state 





THE NEW JERSEY LAW JOURNAI.. 


subject of the case, and no pains have been 
taken to make sufficient cross references. 

The notes, so far as they go, add much to 
the value of the book, but we were surprised 
to find no note to the decision in State v. 
Kaefman on p. 626, where it is held that a 
defendant in a criminal action, whether for fel- 
ony or misdemeanor, may, with the consent 
of the State and the court, waive the right to 
be tried by a full jury of twelve. There should 
at least have been a reference to State v. Allen 
on p. 441, where the contrary is held. De- 
fects like this may be easily avoided in the 
future volumes. 


VICE-CHANCELLOR’S CALENDAR 


[ The place of hearing is Newark, at 10 a.m. 
unless otherwise stated. | 


JULY. 
1, Ditman v. Hoboken Ch. 
Landregan. 
7, 8, Skinner v. Reeves. 
12, Pitt v. Merritt. Mr. Glen, Mr. Ryerson. 
2P. M. 
14, Anderson v. Anderson. 
Carmichael. 
19, Vacation. 


Mr. Herbert, Mr. 


Mr, Spencer, Mr. 


SEPTEMBER. 
1, 2, 8 and 9, Post v. Van Houten. 
OCTOBER. 
Coleman v. Wight. Mr. 
Jackson. 
Winter v. Colfax. 
Comstock. 
Partridge v. Wills. 
Schenck. 
Berla v. Mercy. 
Bedell v. Bedell. 
Day. 
Banta v. First Nat. Bank at Elizabeth. 
Mr. Emery, Mr. Cross. 


19, Bradner, Mr. 


20, Mr. Johnson, 


Mr. Jones, Mr. 
Mr. Morrow, Mr. Berry. 


Coult & Howell. Mr. 





